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The Legal Framework for Employment Law in Canada
· 14 legal jurisdictions
· 10 provinces and 3 territories
· These laws govern 90% of Canadian workers.
· 1 federal
· 10% of workers are governed by this legislation [federal civil services, Crown corporations, etc.]
· Includes constitutional laws— Charter of Rights and Freedoms; acts of Parliament; common law; Contract law.
· Impose requirements on management policies, procedures and practices.
· Regulations — legally binding rules established by the special regulatory bodies created to enforce compliance with the law and aid in its interpretation.
· Such regulations avoid flooding the courts with minor complaitns etc.
· In HRM some of these include: occupational health and safety acts, pension benefits acts, pay equity acts, etc.
 Employment/Labor Standards Legislation
· Employment standards legislation — laws present in every Canadian jurisdiction establishing minimum employee entitlements and set a limit on maximum number of hours of work permitted per day or week. 
· For example, deals with paid holidays and vacations, wages, overtime pay, etc.
· Equal pay for equal work is the principle that women and men should be paid similarly for similar work.
· Sex-based discrimination is prohibited.
· Every jurisdiction in Canada has this legislation.
Legislation Protecting Human Rights
· It is illegal to discriminate, even unintentionally, against various groups.
The Charter of Rights and Freedoms
· The Charter is a part of the Constitution Act, and applies to all levels of the government [federal, provincial/territorial, and municipal]
· All legislation must meet the Charter’s standards, since it takes precedence.
· Two exceptions to this:
· If laws can be demonstrably justified as reasonable limits in a ‘free and democratic society’
· When a legislative boxy invokes the notwithstanding provision.
· Thanks to the Charter, every Canadian has:
· Freedom of conscience and religion
· Freedom of thought, belief, opinion, and expression, including freedom of press and other media of communication
· Freedom of peaceful assembly
· Freedom of association.
· Equality rights — section 15 of the Charter guarantees the right to equal protection and equal benefit of the low without discrimination.
· Provides foundation for Canada’s human rights legislation.
Human Rights Legislation
· Affects almost every aspect of HRM
· Takes precedence over any employment contract or collective agreement.
· Dictates how employees should be treated and the environment they should work in.
Discrimination Defined 
· Discrimination — a distinction, exclusion, or preference based on one of the prohibited grounds, that has the effect of nullifying or impairing the right of a person to full and equal recognition and exercise of his or her human rights and freedom.
· Law prohibits unfair discrimination [making choices on basis of perceived but inaccurate differences.
Intentional Discrimination
· Deliberate discrimination is not necessarily blatant; can be subtle, and difficult to prove.
· Employer cannot discriminate through unequal/differential treatment. 
· Employer cannot get someone else to discriminate on his or her behalf. 
· Discrimination due to association is also prohibited.
· For example, if someone does not get promoted because their wife has MS and her needs would prevent him from travelling.
Unintentional Discrimination 
· Unintentional/constructive/systemic discrimination — embedded in policies and practices appearing to be neutral on the surface and are implemented impartially but have an adverse impact on specific groups of people for reasons that are not job related or required for the safe and efficient operation of the business. 
Requirement for Reasonable Accommodation
· Reasonable accommodation —adjustment of employment policies and practices employers may be expected to make so that no individual is denied benefits, disadvantaged in employment, or prevented from carrying out the essential components of a job because of grounds prohibited in human rights legislation. 
· For example, scheduling adjustments [for religious purposes] 
· Employers must accommodate to the point of undue hardship — financial cost of accommodation or health and safety risks to the individual concerned or other employees would make accommodation impossible. 
· It is considered illegal for an employer to not accommodate.
Permissible Discrimination 
· Bonafide occupational requirement — justifiable reason for discrimination based on business necessity [required for the safe and efficient operation of the organization] or a requirement that can be clearly defined as intrinsically required by the tasks an employee is expected to perform.
· For example, a blind person cannot be a truck driver.
· As occupational requirements are less obvious, the more complicated BFORs get; onus of proof is on the employer.
Human Rights Case Examples
Race and Color
· Discrimination of such is illegal in every Canadian jurisdiction.
Sexual Orientation
· Prohibited in all jurisdictions.
· Supreme Court ruled that all laws must define ‘common-law partners’ to include same-sex and opposite-sex couples.
Age
· Many employers believe having a minimum/maximum age is justifiable. 
· Many people argue that age is not a good indicator of work performance. 
Religion
· Discrimination on the basis of religion is extremely prohibited.
Family Status
· The evolving meaning of discrimination based on family status [status of being in a parent-child relationship]
Harassment
· Some jurisdictions prohibit all harassment, and others only sexual harassment.
· Harassment — unwelcome behavior demeaning, humiliating, or embarrassing a person and that a reasonable person should have known would be unwelcome.
· Bullying is receiving a lot of information— repeated intentional incidents of negative behavior damaging a person’s self-image.
· Employer responsibility
· Employers must provide safe and healthy working environment.
· If they do not, they could be charged along with the alleged harasser. 
· Sexual harassment
· Is the offensive or humiliating behavior related to a person’s sex, as well as any behavior of a sexual nature that creates an intimidating, unwelcome, hostile, or offensive work environment or that could reasonably be thought to put sexual conditions in a person’s job or employment opportunities. .
· There are two categories:
· Sexual coercion — harassment of sexual nature resulting in direct onsequence to the worker’s employment status or other gain/loss in job benefits.
· For example, using employment, pay, etc. to coerce an employee to grant sexual favors; they could either gain, if they accept or lose, if they deny.
· Sexual annoyance — sexually related conduct that is hostile, intimidating, or offensive to the employee but has no direct link to tangible job benefits or loss thereof. 
· The work environment becomes poisoned, and the tolerance of such behavior becomes a condition of employment.
· Harassment policies
· Establishing, communicating, and enforcing policies can reduce liabilities for employers:
· An anti-harassment policy statement, stating the organization’s commitment to a safe and respectful work environment and specifying that harassment is against the law.
· Information for victims [how to identify harassments, what isn’t harassment]
· Employees’ rights and responsibilities [respect others, speak up, report harassment, etc.]
· Employer’s and manager’s responsibilities [put a stop to harassment, be aware, listen to employees]
· Anti-harassment policies procedures (e.g. what to do if you are being harassed, accused of harassment, etc.)
· Penalties for retaliation against a complainant
· Guidelines for appeals
· Other options such as union grievance procedures and human rights complaints. 
· How the policy will be monitored and adjusted. 
Enforcement
· Enforcement of human rights acts is the responsibility of the human rights commission in each jurisdiction.
· All employees have access; not dependent on financial capabilities. 
· The most common remedy is compensation for lost wages; compensation for general damages, complainant expenses, and pain and humiliation.
· Violator also must restore rights, opportunities, and privileges denied by the victim.
Employment Equity Legislation
· The Charter of Rights and Freedoms has tried to ensure that all employees are treated equally; however, four groups— women, aboriginals, persons with disabilities, and visible minorities— felt subjected to differential treatment by employers [lower pay, occupational segregation, underemployment etc.]
· Occupational segregation — existence of certain occupations have traditionally been male dominated and others were female dominated. 
· Glass ceiling — invisible barrier, caused by attitudinal or organizational bias, which limits advancement opportunities of qualified designated group members. 
The Plight of the Four Designated Groups
Women
· In 2006, women accounted for 47% of the workforce, and continue to be under represented in fields such as natural sciences, engineering, and mathematics etc.
· Trend will not change, since they are under represented in the university programs as well. 
Aboriginals
· Usually employed in low-skilled, low-paid jobs— unemployment rate among them is considerably high.
People with Disabilities
· Only 45% of them are in the workforce, compared with 80% of the non-disabled people in the workforce.
· Their median income is only 83% of non-disabled workers.
Visible Minorities
· Even though many immigrants are highly educated, they rarely obtain employment that fully utilizes their Knowledge,Skills,Abilities
· This causes underemployment — being employed in a job not fully utilizing one’s KSA.
Legislation to Address Employment Barriers 
· Simple prohibition of discrimination was not enough to correct the patterns.
· Employment equity legislation was brought to bring the four disadvantaged groups into the mainstream Canada’s labour force.
· Removes employment barriers and promotes equality.
Employment Equity Programs
· Employment equity program — detailed plan designed to identify and correct existing discrimination, redress past discrimination, and achieve a balanced representation of designated group members in the organization.
· Not mandatory.
· Work environment changes— current employees must be comfortable with working with newcomers off different cultures.
Employment Equity Process
Step 1: Senior-Management Commitment and Support
· A written policy, endorsed by senior mgmt. and distributed to every employee is an essential first step. 
· A senior official should be appointed who is responsible and has full authority for program design and implementation. 

Step 2: Data Collection and Analysis
· Internal workforce profile allows for internal representation comparisons with external workforce availability data.
· Also can: set reasonable goals and measure progress.
· Utilization analysis — the comparison of the internal workforce representation with external workforce availability.

Step 3: Employment Systems Review
· A thorough examination of corporate policies and procedures, collective agreements, and informal practices to determine their impact on designated group members so that existing intentional or systemic barriers can be eliminated.
· Includes job classifications and descriptions, recruitment and selection processes, performance appraisal systems, training and development programs etc. 

Step 4: Plan Development
· Goals and timetables are essential to the employment equity program. 
· There should be quantitative goals indicating how many qualified designated group members should be hired.
· Qualitative goals/special measures should also be specified:
· Positive measures — accelerates entry, development, and promotion of members, aimed at overcoming residual effects of past discrimination. 
· Accommodation measures — strategies assisting designated group members. 
· Supportive measures — allows employees to better balance work and other responsibilities.
· Reverse discrimination — giving preference to a certain group to the extent that non-members feel discriminated against.
· Can be reduced by seeing goals as targets— choosing the better-qualified candidate. (irregardless if they are a part of the designated group]

Step 5: Implementation
· Process of transforming goals, timetables, and special measures into reality.

Step 6: Monitoring, Evaluating, and Revising

Diversity Management
· Activities designed to integrate all members of an organization’s multicultural workforce and use their diversity to enhance the firm’s effectiveness.
· Important, can lead to competitive advantages— different ethnic backgrounds, foreign language skills, knowledge of different cultures and business practices etc.
· Increases organization’s competitiveness in the international arena; helps fine-tune product design, marketing, and customer satisfaction.
· Provides many opportunities, as well as challenges— should be implemented slowly, properly, and there might be resistance to change/stereotypes that would have to be overcome. 

Creating an Inclusive Environment
· Top management commitment
· Required, or else other managers will not be open to diversity as much. 
· Integration of Diversity Initiatives and Talent Management
· Diversity initiatives etc. should be integrated into recruiting, training and development, and succession planning processes.
· Diversity Training Programs
· Reduces stereotypes by increasing awareness of diversity issues and educates employees about specific types of differences. 
· Support Groups 
· Provides means for employees with similar backgrounds to share experiences.
· Critical Relationship Networks
· Providing employees with access to senior-level executives and employees from other departments and backgrounds.
· Open Dialogue 
· Organizations should allow for employees to freely express themselves and not suppress their opinions/identities.
· Management Responsibility and Accountability
· Supervisors and managers should be held accountable and results should be part of their formal assessment.
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