Parliamentary Sovereignty:
· Parliament has ‘…the right to make or unmake any law whatever . . . and . . . no person or body is recognised by the Law of England as having the right to override or set aside the legislation of Parliament (AV Dicey)

Political Sovereignty:

· Before rested with the King/Queen – T. Hobbes (leviathan)

· Shift to parliament J. Locke

Parliamentary Sovereignty v. Legal Sovereignty:

· Legal Sovereignty: Parliament

· Political Sovereignty: Electorate

· Parliament cannot have both because of requirement of Rule of Law

Internal Challenges to Parliamentary Sovereignty:

· Federalism 
· Charter of Rights and Freedoms
· Linked to unwritten constitutional principles of 

· Rule of Law
· Responsible Government
· Judicial Independence
External Challenges to Sovereignty:

· International law

· A set of rules generally regarded and accepted as binding in relations between states and nations. Also called law of nations.

· Inter-relation between national and international law (approaches)

· Monism – (adoptionist)

· International law and national law are a single legal system
· International law is automatically incorporated into domestic law 
· Dualism (transformationist)

· International Law and municipal law are distinct legal systems 
· International law must specifically be incorporated into the national law
· Globalization

· According to D. Held et al, Globalization is a set of 4 interlinked processes of change

· Crosses Borders
· Creates Interdependence
· Speeds Things UP
· Makes The World Smaller
· The Big Mac Index

· Reference Re Firearms Act (Can.) [Casebook, 40-51]

· Look this up…!

· A de Mestral & E Fox-Decent, ‘Rethinking the Relationship Between International and Domestic Law’ [Casebook, 62-72]
· Look this up as well…!

Criminal Trials:

· Wrongs against society
· Aim: Deterrence (specific or general)
· Standard of proof: Beyond a reasonable doubt
Civil Trials:

· Disputes between individuals
· Aim: Compensation for the wrong
· Standard of proof: Balance of probabilities
Court Hierarchy:
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The Organization and Authority of the Courts:
· Constitution Act, 1867 (S.92 (14,) 96, 99, 100, 101)

· Divided Federal/Provincial

· Which Courts hear which types of problems?

· Answer this….!

· Federal Courts:

· Appoint Judges (at Superior Court +)

· Provincial Courts:

· Appoint Judges (Provincial Level)

· Civil /Criminal Law within jurisdiction

· Example from Ontario: (Ontario Court of Appeal, Court of Ontario, Superior Court of Justice: Incl. Family Court and Small Claims Court, Ontario Court of Justice: Provincial matters

· Supreme Court of Canada (SCC):
· Constitution Act (1867) 
· Judicial Committee of the Privy Council JCPC – to 1949

· Appeals:

· Leave to Appeal
· Look up definition in your notes…

· Appeal as of Right
· Look up definition in your notes…

· References
· Look up definition in your notes…

· Powers:

· Appeal
· Reference
· Look up definition in your notes…

· Judicial Review
· Look up definition in your notes…

· Function of the courts:
· Dispute resolution.

· Justice must be seen to be done.

· Participants in the court process:

· Parties 

· Defendant/Plaintiff – civil
· Defendant/Crown – criminal 

· Appellee/Respondent – criminal and civil
· Lawyers 

· Public interest lawyers 
· Particular interest lawyers
· Criminal defense lawyers
· “Hired Guns”
· Judges

· Juries

· The conscience of the community
- Roscoe Pound

· Jury as holders of “popular prejudice - Holmes

· Determine facts (validity/truth).

· Criminal cases usage of juries:

· Charter
· Optional – less serious offences
· Civil Cases usage of juries:
· Varies by province
· Less frequent
· Choosing a Jury Provincial cases:

· Canadian citizens between 18-65 (or 69)
· Some occupations excluded, i.e. lawyers
· Assumption of impartiality
· Given little information on jurors
· There are no juries in appeal cases.
· Challenging the jury (getting rid of the entire jury/single juror):

· Whole list:

· Fraud
· Incomplete
· Willful misconduct
· Challenge for Cause (single juror)

· Exclusion from list – i.e. occupation
· Not impartial 
· No limit
· Peremptory Challenge

· Eliminate a juror
· No reason 
· Number determined by offense (look up the numbers…)
· Sentencing:

· Penalties
· Given by judge
· Determined by Criminal Code
W. N. Brooks and A.N. Doob, Justice and the Jury (Casebook, 488):

· Look this up…!

Morgentaler, Smolling & Scott v. The Queen (Casebook, 493):

· Look this up…!

R v. Williams (Casebook, 495):

· Look this up…!

Dissent:

· the holding or expression of opinions at variance with those commonly or officially held: (also Dissent) refusal to accept the doctrines of an established or order; nonconformity – (OED- dictionary)
· Think dissenting/concurring opinion. “To concur” is the antonym of “to dissent”.
· In theory in democratic societies favor dissent but…

· Dissent challenges legitimate authority of government and therefore social control

· This makes dissent a challenge to social order

· Why does the law want to control dissent?

· Constitution Act, 1867 S. 91: POGG (Peace, Order and Good Government)

· Peace and order versus rights

· How does the law try to control dissent?

· By coercive social control

·  “Cheapest and most immediately available means of social control”
·  Often used to deal with social disturbances
· Examples: War Measures Act (1970s); RCMP, Arar Commission

· Police, military, think of other examples…

· By power of appointment

· Bureaucracy
· Budgeting
· Think of examples (judges) …

· By power over benefits

· Bread and Circuses (panem et circenses) - Juvenal
· Think of examples (health insurance, employment insurance)…
Citizenship:

· the Link Between Justice and Community Membership

· Rights and obligations of being a citizen
· Traditional definition: TH Marshall -citizenship as a status
· Citizenship as access to Justice:

· Right to Vote
· Right to Participate in Judicial Processes 
· Right to Judicial Protection
· Right to Rights? (i.e. to dissent)
· (Textbook, 121)

Henrietta Muir Edwards et al v. Canada [Casebook, 187] :

· Look this up…!Women attempting to gain access to the senate
TH Marshall, “Citizenship As Social Class” [Casebook, 191]:

· Look this up…Women social rights to be treated equally in society, citizenship is inconsistent of the inequalities which distinguish the different social classes in society.
W. Kymlicka and W. Norman, “Return of the Citizen: A Survey of Recent Work on Citizenship Theory” [Casebook, 197]:

· Look this up…!

C Wilke and P Willis, “The Exploitation of Vulnerability: Dimensions of Citizenship and Rightlessness in Canada’s Security Certificate Legislation” [Casebook, 203]:

· Look this up…!

Profession:
· Full-time occupation - Wilensky

· Schools:

· Training schools established

·  University  affiliation of training schools

· Associations:

· Local professional associations started

· National professional associations evolved

· State licensing laws

· Formal codes of ethics established

· Micro

· Macro

Access to the Legal profession:

· Regulation of lawyers
· Law School

· Purpose:
· “Thinking like a lawyer”
· “Socialization”
· Professional Training 

· Example: LSUC Licensing Process
· Articling
· Exams
· Example: Law Society of Upper Canada
· Law Society Act and Regulations
· Rules of Professional Conduct
· By-Laws
· Complaints
· Discipline hearing
· Regulation of access to the profession by non-lawyers

· Example: Paralegals
· Persons who engage in substantive legal work under the supervision of a lawyer
· The Access to Justice Act, 2006
Types of Legal Practice:
· Private Practice
· Specialization
· Sole practitioner
· Large firm
· Roles:
· Counselling
· Negotiating 
· Drafting
· Litigating
· Investigating
· Researching
· Government
· Advise
· Research
· Drafting
· Counsel
· Private Employment 
· In house counsel
· Employee of company
· Judiciary
· Judges.

· Constitution Act, S. 96
· Judicial independence
· Judicial Advisory Committee:
· Vet candidates (review of candidates)
HA Arthurs, “Will the Law Society of Alberta Celebrate its Bicentenary?” [Casebook, 476]:

· Look this up…! socializes
Readings: D Kennedy, “Legal Education As Training for Hierarchy” [Casebook, 449]:

· Look this up…! Different types of teachers within the educational system forming a hierarchy of educators.
Charles C. Smith, “Who is Afraid of the Big Bad Social Constructionists? Or Shedding Light on the Unpardonable Whiteness of the Canadian Legal Profession” [Casebook, 456]:

· Look this up…!  Dominant white race in the legal profession, non-dominant groups have less chance at professional attainment.
LSUC, “The Retention of Women in Private Practice Working Group – Executive Summary” [Casebook, 462]:

· Look this up…! Women recommended studying private law.
A. Dodek, “Canadian Legal Ethics: Ready for the Twenty-First Century at Last” [Casebook, 453]:

· Look this up…! Ethical considerations in the legal profession regarding law governing lawyers.
LSUC, “The Implementation of Paralegal Regulation in Ontario- Introduction” [Casebook, 482]:

· Look this up…!  
EM Schur, Styles of Legal Work [Casebook, 472]:

· Look this up…!

A. Esau, “Specialization and the Legal Profession” [Casebook, 465]:

· Look this up…!

Judicial Independence:
· independence is protected by 

· protecting independence in adjudication and 

· by preventing bias in adjudication

· Constitution:

· Constitution Act, 1867 S. 99, S. 100
· Constitution Act, 1982 S. 24(1)
· Judicial review
· Judges Act

· Federal Statute, S. 3, S. 8, Salaries, Retirement
· Office of the Commissioner for Federal Judicial Affairs

· Administrative independence
· Arm’s length from DOJ
· Appointments, Salary, Retirement
· Judicial Advisory Committee
· Expression of interest
· Assess application
· Recommendation
· In practice:
· Independence in Adjudication

· No outside interests
· Restricted freedom of speech
· Training
· Bias in Adjudication

· Must NOT be partial (judicial bias)
Monitoring Judges:
· Canadian Judicial Council

· Disputes about judges
· Initiated by complaint
· Review – Judicial Conduct Committee
· Panel of five judges
· Inquiry committee
· Dismissal
· Provincial Judicial Councils (Ontario)

· Provincial court judges
· Ontario, Courts of Justice Act
· Community members and lawyers
B Laskin, “The Meaning and Scope of Judicial Independence” [Casebook, 503]:

· Look this up…!

Judge Rosalie Abella, “The Case for a Strong Court” [Casebook, 554]:

· Look this up…!

Honourable Justice C. Adèle Kent “Embracing Change: How NJU Adapt to the Changing Role of the Judge” [ Casebook, 501]:

· Look this up…!

Justice B. Wilson, “Will Women Judges Really Make a Difference” [Casebook, 507]:

· Look this up…!

R. v. S. (R.D.)  [1997] 3 S.C.R. 484:

· Look this up…! (its in your readings list – course outline)

A Lamer, “Antonio Lamer: Should Judges Hold their Tongues” [Casebook, 506]:

· Look this up…!

Re Conduct of Honourable Paul Cosgrove of the Ontario Superior Court of Justice [Casebook, 520]:

· Look this up…!

