Nancy’s law Test: Factors you need to look at to determine if you have discrimination
(A) Does the impugned law (a) draw a formal distinction between the claimant and others on the basis of one or more personal characteristics, or (b) fail to take into account the claimant's already disadvantaged position within Canadian society resulting in substantively differential treatment between the claimant and others on the basis of one or more personal characteristics?
(B) Is the claimant subject to differential treatment based on one or more enumerated and analogous grounds? and
(C) Does the differential treatment discriminate, by imposing a burden upon or withholding a benefit from the claimant in a manner which reflects the stereotypical application of presumed group or personal characteristics, or which otherwise has the effect of perpetuating or promoting the view that the individual is less capable or worthy of recognition or value as a human being or as a member of Canadian society, equally deserving of concern, respect, and consideration?


· First criteria: Pre-existing disadvantage
· Second criteria: whether or not you have a relationship between the benefits you are claiming or whethere there is any relationship between the burden you have compared to somebody else and you as a claimant. If you are claiming age as discrimination, the question becomes what is the relationship between the pension she didn’t get and the age? The more the relationship, the stronger the claim for discrimination. 
· Third criteria: What is the intended positive effect of this “thing” you’re not getting? What is this effect that resulted in you and not anybody else getting this “burden”. Who is it that doesn’t have the burden that you have? If that group or individual is worse off than you as a claimant, than it is probably for a good reason that parliament made the legislation that it did. The courts said it was not a “race to the bottom”. So as a claimant you didn’t have to show that you were the worst off in society. It doesn’t have to be “the worst disadvantaged person or group wins”. You don’t have to prove that. 
· Fourth criteria: What exactly are you being denied? What burden do you have that’s not placed on others? What is the benefits you are not getting? E.g. Are you denied voting because of your residence? Are you trying to get a pension that would put you over the poverty line? Are you trying to get a job and cant do it because of citizenship? How central is it to being a person respected for who you are? It turns into a question of human dignity.
[bookmark: _ftnref1][bookmark: _ftnref2][bookmark: _ftnref3]On March 25, 1999 the Supreme Court of Canada (S.C.C.) gave its decision in Law v. Canada.[1] In this case the Court developed a test for determining whether any rights expressed under any of the provisions of theCanadian Charter of Rights and Freedoms (Charter) could be impinged upon by government legislation.[2]The Court ruled that an individual’s right to equality is not violated if the federal government refuses to pay Canada Pension Plan (C.P.P.) survivor benefits in specific circumstances. Nancy Law, who was widowed when she was 30 years old, claimed that she had been a victim of age discrimination as the government refused to pay her survivor’s benefits. Under the CPP, surviving spouses under the age of 35, who were not disabled and had no children, were not eligible for such benefits, even when their deceased spouse had paid into the plan.[3]
 
Ms. Law applied for the survivor’s benefit shortly after the death of her husband. She was denied. She appealed that decision to the Minister of National Health and Welfare on the basis that her rights under section 15(1) of the Charter had been violated as she had been discriminated against because of her age. That section of the Charter reads:
 
[bookmark: _ftnref4]15(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.[4]
 
[bookmark: _ftnref5]The Minister rejected the appeal in May, 1992. Ms. Law then appealed to the Pension Plan Review Tribunal, which also rejected her claim. That resulted in an appeal to the Pension Appeals Board (P.A.B.) - which consists of three federal court judges. The panel judges ruled that while there had been a breach of Ms. Law’s section 15(1) Charter rights the breach was acceptable under s. 1 of the Charter.[5] Section 1 reads:
 
1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.
 
The Panel ruled that Ms. Law had the ability to support herself and did not have the right, at her age, to expect the government to help support her for the rest of her life. The C.P.P. did discriminate against her, but the nature of the discrimination involved legislation intended to assist persons who would have trouble supporting themselves and their families in the event of the death of a spouse. Hence the legislation contained a reasonable limit on Ms. Law’s equality rights.
 
[bookmark: _ftnref6]Ms. Law then appealed to the Federal Court of Appeal (F.C.C.). On April 17, 1996 the F.C.C. issued a brief ruling that agreed with the Pension Appeals Board.[6] Ms. Law then appealed to the S.C.C. The S.C.C. agreed with the results of the previous appeals, but disagreed with the way in which the lower courts and panels had reached their conclusions. The Court articulated a test that examined the purpose behind the legislation, to determine if the alleged discrimination was allowable. The test consisted of three parts, considering:
1. Differential Treatment - whether the legislation did in fact discriminate under the Charter,
2. Distinction on the Basis of Enumerated or Analogous Grounds – an examination of the government’s reasons for discriminating against a particular group, and
3. Discrimination – whether the government’s purpose for discriminating offended the Charter in the circumstances.
Each part of the test will be examined below.
 
 
Differential Treatment
 
[bookmark: _ftnref7]The S.C.C. noted that: “the preliminary issue in this case is whether the questioned law draws a distinction, on the basis of one or more personal characteristics, between the claimant and some other person or group of persons, resulting in unequal treatment.”[7] It went onto acknowledge that on a plain reading of the legislation there was unequal treatment in the case.
 
 
Distinction on the Basis of Enumerated or Analogous Grounds
 
Here the Court examined why the government had chosen to treat Canadians differently under the Act. Ms. Law argued that she had been discriminated against because of her age. The Government replied that there were a number of factors besides Ms. Law’s age that gave rise to the discrimination, including:
 
(a)   age;
(b) disability; and
(c)   a responsibility for dependant children.
 
[bookmark: _ftnref8][bookmark: _ftnref9]Thus, only one part of the formula was discriminatory, and that the legislation should be acceptable as it withstood the scrutiny of section 1 of the Charter. The Court disagreed with the positions of both parties. Rather it stated that: “this determination is made on the basis of a complete analysis of the purpose of s. 15(1), the nature and situation of the individual or group at issue, and the social, political and legal history of Canadian society’s treatment of the group.”[8] Hence the nature and context of the discrimination had to be examined to determine whether Ms. Laws human dignity had been offended, as required by a two other S.C.C. cases.[9]
 
 
Discrimination
 
[bookmark: _ftnref10]The S.C.C. began its analysis with the comment that: “The central question in the present case is whether the age distinctions drawn by ss. 44(1)(d) and 58 of the CPP impose a disadvantage upon the appellant as a younger adult in a manner which constitutes discrimination under s. 15(1) of the Charter.”[10] Was Ms. Law’s human dignity offended in this situation? The S.C.C. asked itself the following questions, to examine the situation:
 
(i)              Do the impugned CPP provisions, in purpose or effect, violate essential human dignity and freedom through the imposition of disadvantage, stereotyping, or political or social prejudice?
(ii)            Does the law, in purpose or effect, conform to a society in which all persons enjoy equal recognition as human beings or as members of Canadian society, equally capable and equally deserving of concern, respect, and consideration?
[bookmark: _ftnref11](iii)          Does the law, in purpose or effect, perpetuate the view that people under 45 are less capable or less worthy of recognition or value as human beings or as members of Canadian society?[11]
[bookmark: _GoBack] 
[bookmark: _ftnref12]The answer to the first question was that there was no violation of human dignity. The Court noted that “[T]he purpose and function of the impugned CPP provisions is not to remedy the immediate financial need experienced by widows and widowers, but rather to enable older widows and widowers to meet their basic needs during the longer term.”[12] The reply was:
 
[bookmark: _ftnref13]Yes, the law imposes a disadvantage on younger spouses in this class.  But it is unlikely to be a substantive disadvantage, viewed in the long term.  The law on its face treats such younger people differently, but the differential treatment does not reflect or promote the notion that they are less capable or less deserving of concern, respect, and consideration, when the dual perspectives of long-term security and the greater opportunity of youth are considered. Nor does the differential treatment perpetuate the view that people in this class are less capable or less worthy of recognition or value as human beings or as members of Canadian society.[13]
 
The answer to the second question was that this law conformed to the goals of the Charter. The Court noted that:
 
[bookmark: _ftnref14]Parliament’s intent in enacting a survivor’s pension scheme with benefits allocated according to age appears to have been to allocate funds to those persons whose ability to overcome need was weakest. The concern was to enhance personal dignity and freedom by ensuring a basic level of long-term financial security to persons whose personal situation makes them unable to achieve this goal, so important to life and dignity. This is a legislative purpose which accords well with the fundamental purposes of s. 15(1) of the Charter.[14]
 
Finally, the answer to the third question was that the law did not perpetuate the view that people under 45 are less capable or less worthy of recognition or value as human beings or as members of Canadian society. The Court’s reasoning was that:
 
[bookmark: _ftnref15]Young people are inherently better able to initiate and maintain long-term labour force participation, and as such the impugned CPP provisions cannot be said to impose a discriminatory disadvantage upon them. In such narrow circumstances, where legislation does not demean the dignity of those it excludes in either its purpose or its effects, it is open to the legislature to use age as a proxy for long-term need.[15]
 
Ms. Law lost her appeal. The Court ruled that while there was discrimination on a plain reading of the legislation, this particular type of discrimination did not offend Ms. Law’s individual human dignity, and in fact that an examination of its purpose showed that the government’s intention was to uphold the human dignity of all Canadians by providing financial assistance to those who needed it. Thus, this particular law did not offend the Charter. As a result section 1 of the Charter did not have to be considered.
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