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MEMORANDUM

TO:		His Excellency the Right Honourable David Johnston
		Governor General of Canada 
	
		Rideau Hall 
		1 Sussex Drive 
		Ottawa, ON
		K1A 0A1

FROM:	Vaughn Young
		LLP
		Environmental Law Canada

DATE:	October 15th 2020 

SUBJECT:	RE: MEMO


Dear Honourable Governor General David Johnston,

	I have received your memo regarding the incident that occurred today, October 15th, 2011 at 1630hrs. After some careful review, I am now in a position to explain the legal rules of both your side and the Prime Minister Harper’s side, while applying the facts to the rules and explain your options, along with the ramifications of such. 

Firstly, you must understand that there are two types of laws, conventional law and legal law. Conventional law is the unwritten laws of Canada. No one can be trialed and found guilty for breaching a conventional law (Constitutionalism in Canada, p.82). They are the informal rules that ensure that the legal system works in some way, other than the way legal law requires them to; more like morals, if you will, but are definitely a big part of the justice system. (Constitutional Conventions and Elections Campaign, A. Heard). They are informal, however, they rely heavily on general agreement and are used when there are no legal laws to settle a given dispute (Constitutionalism in Canada, p.82). Conventional law comes into existence based on three questions; what are the precedents, did the actors in the precedent believe they were bound by a rule, and is there a reason for the rule? (The Patriation Reference, p.86). Legal law is the written laws of Canada. They are the laws legislators create and people can be trialed and found guilty if found to have breach them. Legal law always beats conventional law. According to conventional law, you are to receive the advice of the Prime Minister when appointing people to the Senate, but legal law states that it is your sole discretion in terms of appointing people to the Senate. I know due to the explanation I gave you, it may seem like this is a clear cut case, because you have the legal law on your side, but law is complicated to say the least and it is not always cut and dry.  

		It must be noted that a lost vote does not necessarily mean a loss in confidence. Although a key piece of legislation may have been defeated, it is up to the government to decide if it is a matter of confidence as the government does accept amendments to legislation (Special Committee on the Reform of the House of Commons, Report, p. 181). But it is best that I treat this as a worst case scenario and explain it as a loss in confidence.  I will explain the legal and conventional laws of Prime Minister Harper, and the case he may have against you. Conventional law states that the Governor General is to take the advice of the Prime Minister, when appointing people to the Senate (Senate, p.154) so by that decree; Harper may bring that into light. Also, linking to this case, Harper may argue that Boris should have no problem being elected to the Senate, as he has been elected under the B.C. Senatorial Selection Act. The B.C. Senatorial Act is a piece of legislation that was put into place to avoid controversy when appointing Senators because it was found that many people being elected to the Senate were being done so as rewards to friends and supporters of political parties (Senate, p.155). This act states that the leading party must nominate individuals who may be summoned to the Senate for the purpose of filling vacancies if they arise, relating to British Colombia (Senate, p.155). Natasha should have no problem being appointed to the Senate also, because Canada does allow women to be on the Senate (Senate, p.154) and she has been nominated under the advice of Harper, and as mentioned before, is a constitutional convention. Another constitutional convention is the appointment of the Governor General on the advice of the Prime Minister (Selecting the Governor General, p.154). If you decide not to follow the advice of Harper, he can ask the Her Majesty the Queen to appoint another Governor General, removing you from your position as acting Governor General just on the basis of your disagreement with him. This is a constitutional convention because there is no law that states the criteria of appointing a governor general (Selecting the Governor General, p.154), but as mentioned before, constitutional convention is taken into consideration when there is no legal law. This is not a certainty; this decision is solely up to the Her Majesty the Queen. I would also take into consideration that Her Majesty the Queen may want to avoid conflict with Canada`s government, and may choose the decision that does not cause conflict between the government, and the crown, which ultimately would lead to replacing you. If you choose not to elect Natasha because she is not part of the B.C senatorial act, Harper may argue that three of the last six Senators appointed were not a part of this act, all to whom which you appointed. This may fortify his case as to why both Natasha and Boris should be appointed as opposed to only Boris. 
Perhaps the biggest case that Harper may have against you is the timeline. Harper’s letter as you mentioned, was dated October 15th, 2011 at 1200hrs. As the news report says, the key piece of legislation that was defeated, was done so at 1500hrs. Three hours after the letter was sent. With my calculations, the driver would have taken ten (10) minutes to arrive at your office, at Rideau Hall, making him still in power at the time and able to appoint people to the Senate. It is quite unfortunate that his driver was in an accident, but, the opposition party’s supporters being the ones that hit the driver, only makes the situation more complicated as he may argue it was sabotage. The timeline of this letter may be Harper`s solid case in the appointment of Boris and Natasha to the Senate as he was still in power at the time, and due to extenuating factors his letter did not arrive to you on time, as it should have. Harper’s case solely rests on constitutional conventions, and although legal law defeats conventional law, conventional law is sometimes used in cases of law. 
	I will now explain the legal and conventional laws that apply to your case. A key piece of legislation was defeated which made Harper lose confidence in the House of Commons. When a party loses the confidence of the House of Commons it is ultimately the end of the ministry unless you, the Governor General grant dissolution (Special Committee on the Reform of the House of Commons, Report, p. 181). Harper’s options now are to resign or ask for dissolution. In the event he asks for dissolution, you do not have to grant this wish (Special Committee on the Reform of the House of Commons, Report, p.183). When a Prime Minister loses the confidence of the House of Commons soon after an election, it would be unwise of the Governor General to hold another election so soon. It would be in the country’s best interest to allow the minority party to form a new government (Special Committee on the Reform of the House of Commons, Report, p.183). That being said if the vote was that of confidence, Harper is no longer in power. The Governor General does not take the advice of a Prime Minister that is not in power; therefore on those grounds you can deny his request for the appointment of Boris and Natasha.  In regards on whether you have to appoint Natasha, Boris, or both of them there are many aspects that need to be taken into consideration. Under the B.C. Senatorial Act, you have to appoint Boris but, Harper did not mention Boris in his letter to you, only Natasha. If it is a loss of confidence vote, he would have appointed Boris when he was no longer in power which then you can deny Boris’ appointment to the Senate. Natasha was not elected under the B.C Senatorial Selection Act and therefore should not be appointed to the Senate. However, you elected three out of the last six Senators to the British Colombia Senate, that were not selected under the B.C Senatorial Selection Act and this may not go in your favour. Although this may not go in your favour, the courts cannot intervene as you, by law have the right to appoint any person to the Senate at your discretion. 
Your best case against Harper is, you as the Governor General have the right to appoint Senators at your sole discretion under the terms of sections 24 and 32 of the Constitution Act, 1867 (Samson v. Attorney General of Canada, p.158). This piece of legislation allows you to appoint anyone you choose to the Senate. This is a legal law and beats any conventional law that may be applied, such as advice taken from the Prime Minister when appointing people to the Senate. Therefore, if you decide to not appoint Boris and Natasha to the Senate the courts cannot intervene in your decision (Samson v. Attorney General of Canada, p.159). Keep in mind that, you may have legal law on your side but the justice system is not cut and dry to say the least, Harper still has time on his side and extenuating circumstances may give him an edge. The courts may take the timeline into consideration and conclude, if the letter had arrived on time, you would have appointed Natasha at very least, to the Senate.  
	In essence you have two options. You can accept the advice of Harper and appoint both, Boris and Natasha to the Senate, which will avoid all complications between you and Harper. However, if you do so you will be willingly appointing people to the Senate on the advice of a possible not in power Senator. If it is a loss of confidence vote, then the opposition will be appointed to take the place as acting Prime Minister. If the opposition learns that you have appointed Senators on the knowledge of a possible loss of confidence vote, this may look bad on your part. Furthermore, the minority party may deem that as irresponsible and ask Her Majesty the Queen to replace you. This option may be the easiest choice you have as it would be the least complicated and you could argue that Harper’s letter was dated before he lost confidence and you were making an informed decision especially since it is not a surety that Harper has lost confidence. 
 If you decide not to listen to Harper’s advice and deny his request to appoint Boris and Natasha to the Senate, the courts cannot get involved due to the presence of the legal law, which makes it a political decision (Samson v. Attorney General of Canada, p. 159). Ultimately if you do not decide to appoint Boris and Natasha to the Senate you will be exercising your legal rights and there can be no legal repercussions from this decision. In terms of breaching the conventional laws, that will be up to Her Majesty the Queen to decide. My legal advice would be to appoint Natasha to the Senate as she was mentioned in the letter. Boris was not mentioned in the letter and Harper only showed interest in him being appointed to the Senate when he thought he would no longer be in power. The reason for this is, I believe Harper has a strong case given the time of his letter and the circumstances under which it was not delivered to you. By you appointing Natasha and using your discretion to not appoint Boris, you are making an informed decision based on the timeline of the letter. This decision is entirely up to you as everything mainly comes down to your discretion, but I believe my advice will put you in a good place to defend your case and keep your good reputation. 
