Week 1
Separation of Powers
· Legislature – creates laws
· [bookmark: _GoBack]Executive – implements and enforces law
· Courts – interpret and apply law
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Judge
· Appointed by GG, must be lawyer for a minimum of 10 years
· Judicial Independence
· Security of Tenure – appointed for life, subject to good behavior
· Security of Remuneration – cannot arbitrarily reduce income
· Administrative Independence – full control of cases it hears
· Under duty of impartiality
The Common Law
· Developed by judges through past decisions binding future decisions
· Legal Reasoning
· Incremental development of the law by judges
· Each decision shown being consistent with earlier decisions by a higher or co-equal court
Key Concepts
· Original v. appellate jurisdiction
· Territorial jurisdiction
· List
· Binding v. persuasive authority
· Statutory law and common law not mutually exclusive
· Majority opinions v. dissenting opinions 
· Retroactive effect of common law

Week 2

How Previous Cases are treated?
· Follow – rule from prior case is accepted and applied
· Overrule – prior rule is not accepted and new contrary rule is created
· Distinguish – prior rule is found to be not applicable due to differences in facts of the prior case and the case under consideration
· Consider – prior rule is cited and discussed, but no position taken in relation to rule
Case Brief Structure
· Style of Cause (Parties)
· Citation (date/court)
· Material Facts
· Issues
· Holding (s)
· Ratio
· Reasoning
· Dicta
Nature of Federal States
· Power is shared in the sense that neither federal (national) government nor provincial governments are subordinate to each other
· Powers of each level of government must be clearly defined to avoid conflict and contradiction
The Constitution
· Supreme law of Canada, any law inconsistent with Constitution is of no force or effect
· Operates on all forms of law; statutes, regulations or applications of those laws

Week 3

Sustainable Development
· Development that meets needs of present without compromising ability of future generations to meet their own needs
· Intergenerational Equity – equity between current generation and future/past generations
· Intra-generational Equity – equity between people of the same generation (different nations)
Pollution Prevention
· Government can take preventive and remedial measures to protect, enhance and restore the environment based on this act
Polluter Pays
· Polluter should bear cost of pollution and be responsible for effective cleanup and environmental restoration 
Transparency and Participation
· At national level, all individuals shall have appropriate access to information concerning environment that is held by public authorities including info on hazardous materials and activities in their communities
· States should encourage public awareness

Week 4

Tort Law
· Branch of common law, private law – regulates interaction between private individuals (not between state)
· Purposes of Torts
· Compensation – provide compensation for loss suffered at hands of another
· Deterrence – improve future behavior of others by raising costs of undesirable behavior 
· Justice – way to signal society’s disapproval of certain actions and activities
· Remedies – relief sought by plaintiff from the defendant 
· Most common is damages
· Basic principal of damages is to restore plaintiffs position the same way it would be if tort had not been committed – hard to calculate damages in some areas (pain and suffering)
· Plaintiff may seek injunction (court order requiring defendant to refrain from wrongful activity)
· Onus of proof is on the plaintiff opposed to defendant requiring to disprove allegations
· Burden of proof – balance of probabilities (50% + 1) – different from criminal law which requires proof “beyond a reasonable doubt”

Principal environmental torts 
· Nuisance
· Unreasonable interference with use and enjoyment of another’s land
· Looks for impact on plaintiff, not defendants behavior, must show damages 
· Who can bring suit? Must have ownership or leasehold on land
· Who is liable? One who created/caused nuisance, authorized or permitted it to continue nuisance
· Public Nuisance
· Unreasonable interference with public right – navigation, water, air, fisheries
· Negligence
· Focuses on defendants behavior 
· Elements
· Duty of Care – neighbor principle
· Breach standard of care – public standards/industry standards
· Causation – problems linking activities to harm
· Damages
· Strict Liability
· Dangerous/unnatural agent stored on land, escapes, damages result
· Question of foreseeability – impact of precaution (concerned with the creation of risk)
· Trespass
· Interference with possessory interest 
· Must be intentional or negligent
· Must be physical and direct (not noise, odors, vibrations)
· Riparian Rights
· Accrue to owner of land adjacent to watercourse – part of property right
· Subject to rights of upper riparian to reasonable use
· Operates like nuisance

Week 7

Sources of Pollution Regulation
· Provincial – Environmental Protection Act (air pollution, waste management, spills), Ontario Water Resources Act (water pollution)
· Federal – Canadian Environmental Protection Act (international pollution, toxic substances, marine pollution, biotech), Fisheries Act (fish habitat)
Architecture of Provincial Environmental Statutes
· Interpretation
· EPA s.1 adverse effect means: 
· A) impairment of quality of natural environment for any use that can be made of it
· B) injury or damage to property or to plant or animal life
· C) harm or material discomfort to any person
· D) adverse effect on health of any person
· E) impairment of safety of any person
· F) redering any property or plant or animal life unfit for human use
· G) loss of enjoyment of normal use of property
· H) interference with the normal conduct of business
· Purpose
· Protection and conservation of the natural environment
· Prevent contamination of the provinces environment
· Application
· General prohibition
· EPA, s.6 (1) no person shall discharge into the natural environment any contaminant, and no person responsible for a source of contaminant shall permit the discharge into the natural environment of any contaminant from the source of contaminant, in an amount, concentration or level in excess of that prescribed by regulation.
· Standard creation
· Approvals
· Form of license to emit contaminant 
· 9 (1) no person shall, except under and in accordance with certificate of approval issued by the director 
· a) Construct, alter, extend or replace any plant, structure, equipment, apparatus, mechanism or thing that may discharge or from which may be discharged a contaminant into any part of the natural environment other than water
· b) Alter process or rate of production with the result that a contaminant may be discharged into any part of the natural environment other than water or the rate of manner of discharge of a contaminant into any part of the natural environmental other than water may be altered
· (7) No person shall use or operate plant, structure, equipment, apparatus, mechanism or thing for which certificate of approval is required under clause (1) (a) unless required certificate of approval has been issued and complied with. 
· Exemptions
· Administrative orders and appeals
· Compel individual to undertake certain activities in relation to pollution
· Can be directed to different persons – owner of contaminant, person in control of course, caused release, owns land, previous owner
· Fault based?
· Factors: knowledge – how much due diligence required, causation/contribution of parties/non-parties, benefit, enrichment, seriousness of harm
· Offences
· Regulation-making
· Ministry has power to make regulations (source of standards/procedures)
· Public participation
Duty to Notify
· 15 (1) every person who discharges a contaminant or causes or permits the discharge of a contaminant into the natural environment shall forthwith notify the Ministry if the discharge is out of the normal course of events, the discharge causes or is likely to cause an adverse effect and the person is not otherwise required to notify the Ministry under section 92.
Fairness
· Fairness may still be an issue – but decision-makers are not required to consider, protection of environment is the “sole purpose of the Act”
Sentencing
· 188.1 
1. Offence caused an adverse effect
2. Defendant committed offence intentionally or recklessly
3. In committing the offence, the defendant was motivated by a desire to increase revenue or decrease costs
4. Defendant committed offence despite having been warned by the ministry of circumstances that subsequently became the subject of the offence
5. After commission of the offence, defendant
a. Attempted to conceal commission of the offence from Ministry or other public authorities
b. Failed to co-operate with Ministry or other public authorities
c. Failed to take prompt action to mitigate effects of offence, including action to compensate persons for loss or damage that resulted from commission of the offence
d. Failed to take prompt action to reduce risk of similar offences being committed in future

Week 8

Quasi-Criminal Law
· Purposes – punishment, deterrence (general/specific), protection of society, signal shared values
· Penalties – imprisonment (up to 5 years), fines (up to 10 million)
· Initiated by Crown, heard before Provincial Court judge (limitation period 2 years)
· Who is liable? 
· Individuals (sole proprietorships)
· Partnerships
· Corporations
· Directors/officers (control/influence), employees 
· Actus reus – physical element
· Mens rea – mental element, crown must show intention, recklessness or knowledge in addition to physical elements (actus reun), applies to “true criminal” offences
Types of Liability
· Absolute Liability 
· Crown must prove physical elements only (actus reus)
· Applies to public welfare offences
· Justification: activity requires high standard of care, ignorance or mistake is not an excuse, efficiency, no stigma, lesser penalties, public interest required
· Strict Liability
· Actus reus (physical element)
· Defense of due diligence (mistaken believe in facts, which, if true would render act innocent or took all reasonable steps to avoid
· Prima facie presumption of SL may be overcome by clear statutory language 
· Does absence of mens rea for strict liability offences violate s.7?
· Distinction between true crimes and regulatory offences
· Different treatment justified
· Protect public interest
· Tacit consent of regulated entities
· Regulated entities in best position to control harm
· Difficulty in obtaining conviction if full mens rea required
Presumption of Innocence 
· 11. Any person charged with an offence has the right (d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal 
· Accused must prove due diligence on BALANCE of probabilities, possibility of conviction where reasonable doubt exists as to guilt 
· Does reverse onus on defense of due diligence offend s.11 (d)? WEEK 8 page 10
Due Diligence: general structure
· Actus reus – onus is on Crown to prove beyond reasonable doubt
· Defendant may raise defense of due diligence 
· Onus is on the defendant to prove due diligence on balance of probabilities 
· Defining Due Diligence – if defendant “reasonably believed in a mistaken set of facts, which if true would render the act or omission innocent” or if defendant “took all reasonable steps to avoid the particular event”
Types of Evidence
· Foreseeability of event, prevention systems in place, industry standards, proper training/supervision, proper inspection, adequate knowledge of toxic substances, accident response, use of technology, practicality of prevention
· Need to show due diligence to particular event
· All reasonable care – not required to take every possible step
· Foreseeability – foresee release generally, specific release incident, “circumstances that lead to the accident”
· R. v. Syncrude – 5.1 (1)
· SEE Factors set out in United Keno 

Week 9 Transactions Land

· Transactional Issues
· Any land transaction where previous activity on or adjacent to land, object of transaction requires environmental approvals & permits
· Lawyers Role
· Ensure client understands potential liabilities associated with transaction, perform due diligence inquiries regarding compliance and presence of liabilities
· Sources of Information
· Vendor – ask for environmental documents (permits, approvals, orders), knowledge of incidents/non-compliance
· Include disclosure of environmental information and permission to investigate as part of transaction (access to material/employees/releases of info held by third parties/permission to do invasive investigations
· Third party info sources – government data base, title search
· Environmental audit
· Concerns with Contaminated Land
· Affects value of land, possible uses to which land may be put, purchaser/owner may be required to clean-up or control per administrative order or pay compensation (vendor may be insolvent/no longer available
· Basic Rule – caveat emptor (buyer beware) – purchaser bears onus to investigate and satisfy themselves as to fitness of land (as is sale) BUT must be able to use land for what was bargained for
· Failure to disclose is NOT bad faith
· Duty to bargain in good faith – limited to fraud or negligence
· Duty to warn if risk of physical harm
· ANTORSIA – GAS STATION? I can sell gas station without saying anything? Slideshow said “no caveat emptor for contaminated lands” “no common law duty not to sell contaminated land without full disclosure”
· Latent v. Patent
· Latent – flaw in property that could not have been discovered by a reasonable inspection
· Patent – flaw in property that could have been discovered by a reasonable inspection
· Leases
· Lease Provisions: restricted use/materials, no nuisance, right of entry, notice of unauthorized releases; orders; inspections, indemnity/security, restoration, reps and warranties
· WHO is allowed all these?

Week 10

Problem
· Political – agency decisions – impact environment, but often ignored
· Legal/normative – absence of normative criteria
· Scientific – need to incorporate – context dependent analysis
What is Environmental Assessment?
· Requires decision-makers to identify/assess environmental consequences of decisions before final decision is made
· Why necessary? Discretion, complexity, context-specific, cumulative impacts, irreversibility
· Science based, expert driven 
· No specific requirements (open, participatory, reasoned), oriented towards public sector decisions
How does EIA Effect Outcomes?
· Comprehensive Rationality
· Purpose of EIAs is to Inform scientific/technical analysis
· Goals are known and uncontested
· Right/better answers
· Pluralism
· EIA structures political bargaining process, oriented towards right process (open, participatory and information rich)
· Transformative
· EIA processes aid bureaucratic cognitive reform
· Accepts normative orientation
· Legitimacy of outcomes related to substance, as well as process
Sources of EA Law
· Provincial EIA
· Environmental Assessment Act (applies to public sector projects)
· Elements: application, screening/process determination, scoping, study, consultation, decision, follow-up and monitoring
· Federal CEAA
· Applies to components of environment under federal jurisdiction (aquatic species/fish, migratory birds), federal lands, international/interprovincial impacts, impacts on aboriginal people
· Purposes:
· 4. (1) The purposes of this Act are (a) to protect the components of the environment that are within the legislative authority of
· Parliament from significant adverse environmental effects caused by a designated project;
· (b) to ensure that designated projects that require the exercise of a power or performance of a duty or function by a federal authority under any Act of Parliament other than this Act to be carried out, are considered in a careful and precautionary manner to avoid significant adverse environmental effects;
· (c) to promote cooperation and coordinated action between federal and provincial governments with respect to environmental assessments;
· (d) to promote communication and cooperation with aboriginal peoples with respect to environmental assessments;
· (e) to ensure that opportunities are provided for meaningful public participation during an environmental assessment;
· (f) to ensure that an environmental assessment is completed in a timely manner;
· (g) to ensure that projects, as defined in section 66, that are to be carried out on federal lands,or those that are outside Canada and that are to be carried out or financially supported by a federal authority, are considered in a careful and precautionary manner to avoid significant adverse environmental effects;
· (h) to encourage federal authorities to take actions that promote sustainable development in order to achieve or maintain a healthy environment and a healthy economy; and
· (i) to encourage the study of the cumulative effects of physical activities in a region and the consideration of those study results in environmental assessments.
Elements
· Application of CEAA: restricted to physical activities and projects (not policies), must have federal “environmental effect” s.5 Relates to object of impact, location of impact, authority over project, process led by government
· Screening/Process Determination: Problem is large volume of projects requires further process of examination 
· Difficult to match level of scrutiny with potential for harm 
· CEAA Processes
· EA Study – requires public engagement, follow-up mandatory, time limit is one year, substantive requirements S.19: significance of effects, cumulative effects, mitigation measures, purpose of activity, alternatives, comments
· Panel Review – triggered when significant impact likely or uncertain or where public concerns warrant review, public hearings, 2 year limit, cabinet approval required
· Scoping
· Determination of extent of EA – What is assessed? What are the issued to be considered?
· Final Decision
· Results of EA does not determine whether project goes ahead, minister/cabinet may approve even if significant adverse effects
· Not about making “right” decisions, but about preventing uninformed decisions
Assessing EIA – 4 Critiques
· Efficiency Critiques – costly, time consuming, adds little value
· Epistemological Critique – assumes impacts can be predicted, bad track record (scientific uncertainty/complexity)
· Naivety Critique – too easily ignored, no standards
· Effectiveness Critique – EIA has not lead to more environmentally benign outcomes

ASSESSING EIA: FOUR CRITIQUES – What is that? What is it measuring?
Efficiency
· Takes too long, costs too much, jurisdictional overlap (between levels of government and multiple approval processes), net is too wide – too many projects of little consequence caught

Week 11

Why Protect Species?
· Recreational/cultural value, rate of biodiversity loss significant
· Species have instrumental value 
· Ecosystem integrity (keystone species)
· Ecosystem services
· Genetic value
· Species have future value (cannot predict which species may provide), species have intrinsic value (aesthetic and spiritual value, moral obligation to protect regardless of instrumental value)
How to Regulate?
· Who determines? Scientific determination, political determination, moral determination (Whose rights? Humans, future generations, species?)

Why does EA law only apply to public sector?


	
	

	Actus reus
	Physical element

	Mens rea
	Mental element, crown must show intention, recklessness or knowledge in addition to physical elements (actus reus), applies to “true criminal” offences

	Obiter Dictum
	Statement of law made by court not necessary to determine outcome of matter, not binding in subsequent cases regardless of level of court in which dicta expressed

	Ratio Decidendi
	Material facts and legal conclusions necessary to resolve matter, legal basis of outcome, binding on lower/co-equal courts in subsequent cases

	Stare Decisis
	Adherence to settled cases, doctrine that once court has laid down a principle of law in relation to a certain set of facts, it should apply that same principle where the material facts are similar
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