Commerce 393: Midterm Summary Notes
_____________________________________________________________________________________

I. Dispute Resolution
A. Court Systems and Procedures
Provincial:

(I) Court of First Instance (Small Claims, Criminal, Traffic Court, Family Court)

(II) Provincial Court (III) Supreme Court (IV) Court of Appeal (V) Supreme Court of Canada

Federal:

(I) Tax Court of Canada (II) Federal Court of Canada (Trial) (III) Federal Court of Canada (Appeal) 

(IV) Supreme Court of Canada
Court of Appeal:

· party (appellant) unsatisfied with decision of court

· respondent – the other party

· lawyers only argue questions of law -> not a trial; no witnesses called

The Civil Process

Civil Wrong (i.e. Breach or Tort) ( Litigant Consults Solicitor ( Writ of Summons Issued ( Writ Served on Defendant (optional: Third Party Notice) ( Three Options: (i) accept claims (ii) enter an appearance ( if (ii), Defendant Enters an Appearance ( Pleadings: (I) Statement of Claim – state facts & damages suffered (II) Defence & Counterclaim – admit facts & deny others; & add new facts. Counterclaim (III) Reply and Defence to Counterclaim ( (1 yr) ( Discovery – pl./def. under oath xchg documents, list witnesses (prevents surprises at trial) ( (1yr) ( Trial

Trial: Max Compensation 40% for court costs

B. Sources of Law
- Substantive Law: rights and duties of each person -> (Public Law and Private Law)

- Procedural Law: protects and enforces rights and duties

- Common law: based on the recorded reasons given by courts for the their decisions

- stare decisis: to stand by a previous decision

- theory of precedent -> over time, prior decisions become increasingly important 
 - Equitable Remedy if:

1. $ is inadequate

2. subject is unique to K
3. “fast feet” – must bring legal action quickly

4. “clean hands” – your conduct as a plaintiff is good

C. Alternate Dispute Resolution
i. Negotiation – w/o assistance of 3rd party
ii. Mediation – N3P (neutral 3rd party) facilitates process, outcome in control of parties
iii. Conciliation – N3P party acts as go-between conflicted parties
iv. Arbitration – N3P makes decisions regarding issues of dispute, parties have more control over process, but fewer options with appeal of outcome
v. Adjudication – N3P listens to conflicted party, parties have no control over process, may appeal outcome
Advantages of ADR:

1. Speed

2. Cost

3. Choice of adjudicator/mediator

4. Confidentiality

5. Preserving ongoing relationships
II. FORMATION OF THE CONTRACT 

A) Offer and acceptance, writing 

· We have contracts for land (must be in writing to be enforceable)

· A contract for a “personal guarantee” (must be in writing to be enforceable)

Elements for every contract:

1) Intent 2) Offer 3) Acceptance 4) Consideration 5) Capacity 6) Legality

1) Intent

-Law: Both parties must intend to be bound by their promises

-Presumption that intent exists where the parties are “strangers” or in commerce generally (business relationships)

-Presumption- between family members, it is presumed that they would be paid back

-Law if rebutted: “would a reasonable person looking at the outward conduct of the parties say they showed intent (to be bound by their promises)”

- Law: if a c/o is present, the old contract is cancelled. But not every suggestion is a c/o, depends on intent
2) Offer:

- Proposal and Intent 

- Contains terms and conditions, must be unequivocal

- Carbill vs. Carbolic -> Law: Advertisements = invitation to do business

- Offeror controls: (i) Terms, (ii) how long offer is open for & (iii) how acceptance should be made

Offer expires (lapses) when:

· time limit expires or if no time limit specified, ‘reasonable’ amount of have time has passed

· If the offeror revokes the offer prior to acceptance

· If the offeree rejects the offer

· Either party dies or becomes insane prior to acceptance

· If a counteroffer is made - any changes to terms of original offer

3) Acceptance
-Must be a clear acceptance of all the terms (without change)

-if acceptance method unspecified, reply by “mirror image rule”- the acceptance has to look identical to the offer 

-Postal acceptance rule: if the offeror stipulates acceptance by mail or the offer comes by mail without directions on acceptance. Then acceptance is complete when the offeree places the letter in the mailbox (properly addressed and stamped). If letter gets lost, contract is still binding

- Rule: revocation communicated when it is delivered to offeree’s address

-Forum Selection clause: dictates which jurisdiction will have precedent over legal battles 

Law: Forum selection clause is treated with respect, unless there is strong cause to override:

- differences in law, looking for prejudices, geographical location where all the evidence is, one party gaining an advantage in a jurisdiction 

- Subject to clause: condition precedent – this term (precedent) must be performed before it comes into play. Must be removed “in writing” -> addendum

- Jurisdiction: place where contract was accepted:

- Mail -> offeree location

- Instant communication -> offeror location
B. Consideration
4) Consideration/exchange - is the price for which the promise (or the act) of the other is bought 

-In a unilateral contract, the price paid for the offeror’s promise is the act done by the offeree

-In a bilateral contract, the price paid for each party’s promise is the promise of the other (promise must have a value in the eyes of law)

Unilateral contract: promise on one side for act/service

Bilateral contract: promise on one side for a promise on another 

- Seal: consideration for a party. A promise signed under seal is binding, can replace a promise. Methods: (i) affixed wafer (i.e. wax seal or red circle) (ii) words - “signed under seal”
-Gratuitous promise- a promise made without bargaining for or accepting anything in return

-Equitable estoppels- “estoppels to promises”- Applies to make the promise enforceable:

1. pre-existing legal contract or relationship between parties, which is modified by one party making a gratuitous promise to the other

2. This promise is relied on by the promisee and the promisee would suffer a detriment or a hardship if the promise were not lived up to

3. The argument must be used as a defence to a claim made by the promisor where a legal relationship already exists between the parties. (Equitable Estoppel may only be used as a “sheild”, not a “sword”)

(see pg. 36 supp)

____________________________________________________________________________________

INSIDE THE CONTRACT  
A. Interpretation 
Strict or plain meaning: dictionary meaning

Liberal meaning: looks at the intent of the parties and surrounding circumstances

Law: Contra Proferentem- ambiguous term will be construed against (the interests of) the party that imposed its inclusion in the contract, b/c they chose the language

- Express terms:

- terms the parties actually agree to in writing their contract

- if terms are ambiguous, judge will have to interpret (plain or liberal)

- Implied terms:


- terms that are not express, but may be deemed to exist by a judge if:

A. Terms give effect to obvious intent of the parties

B. OR judge is allowed to use a statue to imply the term  (i.e. SGA)
B. Sale of Goods Act- (protect buyers, not sellers)

-sale- where title/property/ownership passes from the seller to buyer for $ (consideration).

-Act doesn’t apply to:

· gifts (no $ consideration)

· barter (goods for goods)

· contract for service

· PP*: intangibles (i.e. trademark, copyright, mortgage, shares, cheques, etc.)

· Real Property: land + whatever is affixed to it (i.e. building, tree, fence, etc.)

*Personal Property
- Act applies to:

· PP*: Tangible/movable [Chattel]

-if final value is mainly the result of skill and labour, contract will be for work and materials, not goods
Warranties v. Conditions:

Condition:

· Essential term of K

· Breach relieves the injured party from any further duty to perform K

· Injured party can sue for a remedy (D$ or rescission)

Warranty: (seller’s promise that thing being sold is as promised)
· Non-essential term of K

· Breach does not relieve injured party from performing her side of bargain

· Injured party can sue for damages
Rescission: unravelling of K -> equitable remedy (i.e. goods go to seller)
Section 16: Implied undertaking as to title, and implied warranty of quiet possession
a) implied condition that the seller have title to goods @ time of sale
b) implied warranty that buyer is to have quiet possession of good

c) implied warranty that goods are free from any charge or encumbrance (i.e. lien, chattel mortgage), not known to buyer upon entering contract

Section 17:  Sale by description 

(1) implied condition that goods correspond with description

(2) if by sample as well, implied condition that it is not sufficient that bulk of goods correspond with sample if goods do not also correspond with description 

Law: Breach must go to the very essence of the item. Otherwise, treated as breach of a warranty

Section 19: Sale by Sample
 (2): In a contract for sale or lease by sample,

(a) implied condition that the bulk correspond with sample in quality 
(b) implied condition: that the buyer has a reasonable time to inspect all the goods 
(c) implied condition: the goods be free from the hidden (latent) defects that make the goods “un-merchantable” – unfit for any purpose or not saleable – on reasonable examination of sample
Section 18: Implied conditions as to quality or fitness
 A) Fitness for purpose
· Buyer communicates expressly or by implication to seller the purpose of goods, with “reasonable” precision -> buyer is relying on dealer’s skill/judgement

· If nothing said, goods must be fit for their “normal” purpose

-> if not fit for purpose, you can return regardless if its defected. Your side of the story is always stronger, but you have to allow seller to influence your decision

B) Merchantability
· Goods bought by description

· Goods are of merchantable quality  - good for “normal” purpose

· If buyer examines goods, no implied condition as regards defects -> examination ought to have revealed 

C) Durability (this is why lawyers don’t but warranties)

· Good will be durable “reasonable” period of time, regarding use, and circumstances 

C. Exemption Clause
Section 20: Exemption Clause: Final Sale - Seller is not liable for any defectors, we do not recognize any breaches – seller has to do what is reasonable to bring it to attention of buyer

1. If the dealer sells new goods to an “ordinary consumer” (a purchaser who uses the goods for personal use- not for business/resale) the dealer may not contract out of section n16, 17. 18. 19 

-If you can prove a breach of 17, 18, 19 then the terms of nullified/void

2. If a dealer sells new or used goods to a buyer for business/resale, the dealer may contract out of        S. 16, 17, 18, 19. If there is no exemption clause SGA applies (S. 16-19). 

· These buyers are more sophisticated then the ordinary buyers, they should know how to protect them selves 

3. If a dealer sells used goods to an ordinary consumer the seller may exclude liability for (S. 16-19). If no exemption clause, SGA applies

- Exclusion clause is completely binding unless:

· fundamental breach 

· fraudulent misrepresentation 

· criminal negligence -> element of knowledge involved, end result is injury/death

- Proof of a fundamental breach nullifies an exclusion clause!!
-The goods have to be irreparable- goods sold so defective can’t even repair them

Risk of Loss:

· follows title

· title to goods passes whatever time the parties INTEND it to pass 
· If unspecified: 
(i) Ascertained goods (specific goods) – goods in existence -> Transfer of title (default provisions)


- Sale: good in a deliverable state -> title transferred when contract made

- Agreement to sell: work needs to be done and good put into deliverable state -> buyer takes title when work has been done & buyer notified

- Agreement to sell: in deliverable state, but need action to determine price -> buyer takes title when necessary action taken & buyer notified

(ii) Unascertained goods – not specific, can be future good (i.e. ordered from catalogue) Buyer takes title when:


- product becomes in existence 
D. Capacity:
5) Capcity:
Three categories of parties that lack capacity to enter K: 
1. Infants
2. Mentally incompetent - civil side- inability to understand the K
3. Intoxicated
Infant (In BC)
Infant Act:
· 19 (1) If you make a contract under the age of majority (infant), it is unenforceable unless: 
· (a) a contract specified under another enactment (i.e. Student Loan Act, BC Residential Tenancy Act) to be enforceable against an infant
· (b) affirmed by the infant on his or her reaching age of majority
· (c) performed or partially performed by the infant within one year after his or her attaining the age of majority

· (d) not repudiated by the infant within one year after his or her reaching the age of majority

· 19 (2) a contract is voidable at the infants option, but enforceable by the infant against the adult, regardless if adult knew s/he knew they were an infant
example) if you are 18 and get a used car for yourself and make payments until your 19 then on your 19th birthday want to return the car, you can do so, as long as you make no car payments after 19 (which would bind the contract) 

- individual who makes K with an infant, takes all responsibility

How to make binding:

· Public Trustee: may represent infants, mentally incompetent & approve contracts up to $50,000

· in some provinces, necessities are sometimes binding

- how to transfer liability to parents -> indemnity act

Mentally Incompetent/ Intoxicated (Rules for both are the same)
1. These persons must pay a reasonable price for “necessaries” (food, transportation, clothing, lodging, education, medical, legal advice)
-“Necessaries”- depends on a station in life

· If your completely wasted and get a taxi ride home do you have to pay, YES
       2.  To get out of a contract for a non-necessary, must prove

· So incapacitated, didn’t understand the contract AND
· The other party to the contract was aware of the incapacitated persons condition at the time of the contract

· Must repudiate as soon as possible

____________________________________________________________________________________

CONSEQUENCES OF THE CONTRACT

Discharge of Contract

· All the obligations under contract are extinguished

· 4 ways to discharge a contract:

1. Performance- the contract is complete, both parties perform

2. Agreement- parties mutually agree to discharge K
3. Frustration (poole vs shanks)

4. Breach of CONDITION (Westcoast, Blackcomb)

1. Frustration 

· Definition- a critical event, not within the contemplation of the parties (completely unforeseeable) 

Frustration applies when:

· Happens AFTER the contract the is made(“supervening event”)

· Makes contract impossible to perform or the performance of the contract would radically alter the agreement into something other then what was intended 

· Frustrating Events- natural disasters, wars, invasions, military actions, governmental action, deaths

Result of Frustration:

· The contract is discharged so neither party is liable to the other for damages 

Events that do not qualify for frustration:

· “Impecuniosity”- is not a frustrating event at law

· Bankruptcy/Strikes is not a frustration because it is within your control

To avoid problem: insert force majeure clause: dictate the events that will lead to frustration 

Breach of Contract and Damages
Remedies for breach (you can only select equity or damages):

A. Equitable Remedies: 

· Specific performance – court order to live up to promise

· Injunction (legality) – court order to stop an action

· Rescissions – setting aside contract to restore the parties to positions they would have been if K had not been made

- Quanta Meruit – the amount you merit

B. Damages – put the plaintiff in the position s/he would have been in if K had been properly performed

- damages available on breach of k must be reasonably foreseeable to BOTH parties as being likely consequence of the breach at the time of the K
Law: Hadley v. Baxendale, “West coast Transmission” M&M 168 

· The Damages recoverable upon breach must follow naturally and directly from the breach OR those that are in the contemplation of parties as likely at time of contract

· Plaintiff must always do what is reasonable to MITIGATE (lessen) losses on breach 

· If the losses are not foreseeable, then they become “consequential” and therefore is not recoverable (not in court to become rich, only compensated for damages)

-liquidated damages clause which the parties agree is a genuine pre-estimate

-instead of going to court

LAW:  Courts will enforce a liquidated damages clause IF it is a “genuine pre-estimated” of the loss
Factors the court looks at if it is a genuine pre-estimate (p177)

a) What does the contract say? Ex) contract between Blackcomb/Schnieder, they call it a genuine pre-estimate

b) Sophistication of parties Ex) was there abuse of power of over one party in their superior position,  
c) If the amount is C) oppressive, un-conscience-nate, out of all proportion to the loss, “penalty”-unenforceable
d) The fact that Blackcomb suffers no loss or makes a profit is irrelevant

e) Industry standards- in real estate 10-20% of the purchase price 
· Where the amount came from

____________________________________________________________________________________

V. OUTSIDE THE CONTRACT

A. Parol Evidence Rule

· Terms written or oral that are not included in the final written contract between the two parties (=extraneous terms)
Where the rule applies:

1. Parties have a clear unambiguous (no interpretation issues) written contract
2. Later, one party alleges there were further (extraneous) oral or written terms not included in the contract
3. Where these terms add , vary, contradict, subtract from the written contract. Then only the written contract is enforced
3 Exceptions to Parol Evidence Rule:

1. A problem in the formation of contract due to misrepresentation, undue influence, duress, fraud
2. The existence of a collateral contract but, it needs separate consideration (i.e. contract was made on the basis that another contract would be performed) 

3. Condition precedent (subject to clause) 

· It need not be in writing

· Party has to produce evidence to support the claim

LAW: If a clear written contract, one party later alleges further terms not included, if terms add to vary contradict written then ONLY the written contract applies
B. Misrepresentation (Made in the negotiations before the contract is made)

LAW: Plaintiff has to prove:

1. false statement was made;

2. of a material fact (not opinion) given by a “professional”;

3. which induces the plaintiff to enter contract

Types of False Statements (Misrepresentations):

i. Innocent – where maker honestly believes statement to be true

· Remedy: Recission

· Recission is unavailable for land transactions if title has passed

ii. Negligent – Maker provides a careless statement of fact

· Remedy: Recission or Damages

iii. Fraudulent – deliberate attempt to mislead plaintiff 

· Remedy: Recission

· Types:

· Fraudulent Commissions – spoken 

· Fraudulent Ommissions – failure to disclose a latent (hidden) defect that you are aware of at the time of the contract
· No duty to disclose patent (obvious) defects

· Proof of a fraudulent misrep will nullify an exclusion clause
C. Unconscionability, Duress, Undue Influence

Unconscionability: (supp pg 65)

· undue influence + exploitation of the weaker party by the stronger

· weaker party is pressured to sign a contract that is grossly unfair/improvident

· 2 conditions:

i. proof of inequality between parties

ii. proof of an improvident bargain (substantially unfair deal) or exploitation
Undue Influence: 
· one party is so dominated by the power/influence of another;

· “robbed of his/her free will” and the decision to make the contract is not his/her own

· presumed to exist in certain special relationships (i.e. lawyer/client, principal/agent)

· to avoid, ask other party to obtain independent legal advice about rights and duties
Duress:

· threat of physical violence or imprisonment against the other party to a contract

D. Legality:

· court will not assist party tainted with knowledge of illegal object affecting K

Types of Illegal Contracts:

1. Statutory

· Agreements stated as illegal by statutory law (i.e. competition act, criminal code, Income Tax Act)

· Contracts that involve illegal conduct are illegal 

2. Public Policy

· Contract is prejudicial (detrimental) to the interests of Canada, public service, etc. ( contract illegal ( performance not tort or crime

· Ex. Paying a witness to appear or not to appear to give evidence

Restrictive Covenant:

- def: a term in restraint of trade

- restrictive covenants are enforceable if party can prove it’s “reasonable”

- courts are often against RC -> not statute, but public policy

- burden is on the employer (defendant) to prove RC is reasonable -> has to pass test:

A. Is the restrictive covenant reasonable with respect to PUBLIC INTEREST:

· Does it restrict competition?

· Is the public deprived of special service?

B. Is the restrictive covenant reasonable and necessary to protect the PARTIES to the contract? (need all three or K is void)

· Is there a proprietary interest entitled to be protected? (information/activities)

· Is the size of the restricted geographical area reasonable? (spatial)

· Is the length of Time the individual is restricted from carrying on business reasonable? (Temporal)

… in light of the nature and location of the business.

Blue pencil Rule: Courts will strike out (server) offensive/illegal parts of the K and uphold what is left if K still makes senses. Courts will not rewrite the K or substitute more reasonable terms

· Ex. if after a court cuts out unreasonable parts of a K, and the K makes sense, they can uphold K… But if there is a breach (i.e. 6 part covenant test fails -> 2 year period is scrapped due to overreaching -> the court will not rewrite; therefore, there is no time aspect; therefore, the contract is breached

VI. Who is Affected by the Contract
A. Privity of Contract and Assignment

Privity of Contract:
· third person: stranger to contract, but is affected by it 
· general rule: a contract does not confer any benefits or impose any obligations on a stranger to the contract

( to succeed, plaintiff must prove privity of contract (defn: the relationship that exists between parties to a contract) with defendant

Comparison with Rights and Duties in Tort:

Liability of Sellers of Goods

· Bob eats a can of salmon which was poisonous ( can sue merchant for breach of implied term that fish was suitable to eat

· HOWEVER, Bob’s family members who were also harmed by eating salmon cannot recover damages against merchant because contract of sale was with buyer, and thus only Bob can sue successfully for breach of contract; other family members have no privity of contract with merchant

Liability of Manufacturers

· although Bob’s family members have no rights against the merchant, the manufacturer is liable for negligence

· Donoghue v. Stevenson: House of Lords decided that manufacturers are liable in tort for damages caused by their products when products will likely be used without intermediate examination ( if manufacturer fail to meet high duty of care, must pay damages 

Tort Liability:
· suppose that in performing a contract vicariously an employee commits a tort: he negligently damages a valuable instrument belonging to promisee 

( promisee may sue BOTH employer for vicarious liability (if event occurred in course of employment) and employee personally

· Exemption Clauses -> employers protect themselves from tort liability to exclude or limit liability for negligence

Novation:

· Defn: the parties to a contract agree to terminate it and substitute a new contract

· 2 types: 

a) parties may change the subject-matter of the contract

b) one of the parties to the contract “leaves” and another replaces her

Vicarious Performance:
· defn: 3rd party performs on behalf of promisor who remains responsible for proper performance

( ex: an employee of promisor performs vicariously; if work is not done satisfactorily, promisee may seek a remedy for breach of contract against the promisor, but not against his employee; employee can only look to employer (and not to promisee) for payment of work done under his employment contract

· a promisor cannot escape his liability to the promise by imposing a substitute for himself without the consent of the promisee

Note: an assignment of liabilities to a third person is not possible!

· if a party arranges for its obligations to be performed vicariously when it should have been performed personally, but other party cannot protest until work is finished ( promisor is guilty of breach of a term in contract (implied or express promise to perform personally) ( promisee may sue for damages to compensate for whatever loss shown to have resulted from vicarious rather than personal performance

Assignment of Rights:
· assignor: a party that assigns its rights under a contract to a third party

· assignee: a third party to whom rights under a contract have been assigned

· assignment: a transfer by a party of its rights under a contract to a third party

· contractual rights (choses in action) = valuable and may be considered a type of personal property along with the ownership of goods (choses in possession)

· choses in possession: rights to tangible property that may be possessed physically

· choses in action: rights to intangible property that may be enforced in the courts (ex: patents, copyrights, stocks, bonds, rights of actions against people who have caused injury, etc.)




The Role of Equity:
- a clear intention to assign a benefit via orally or in writing by assignor, and it would then allow assignee to recover benefit from promisor ( action has 3 parties: assignee, assignor and promisor

*Checklist: third parties who may play a role in a contract P.237*
Statutory Assignments:
· Judicature Act permits an assignee to sue promisor without joining assignor to the suit provided:

a) assignment was absolute (unconditional and complete)

b) it was in writing (between assignee and assignor) -> as good as assignor appearing in court 

c) the promisor received notice of it in writing -> promisors consent isn’t needed

· statutory assignment: an assignment that complies with statutory provisions enabling assignee to sue other party without joining assignor to the action

· equitable assignment: an assignment other than a statutory assignment (requires all parties involved to be part of court proceeding

Notice to From Contending Assignees
· LAW: if multiple assignees, the assignee who first gave notice to the debtor is the one entitled to payment

· second assignee is entitled to payment by debtor, UNLESS he knows of prior assignment at time of assignment to him ( fraud!

The Assignee’s Title

· LAW: an assignee of a debt takes the debt “subject to the equities” (defences)

· If assignor loses right to collect debt, so does assignee

· an assignee can never acquire a better right to sue the promisor than the assignor himself had

The right to set off:
· def: the right of a promisor to deduct an existing debt owed to it by the promisee)

· important for an assignee to give notice to promisor asap; if he delays, his rights will deteriorate (i.e. promisor pays assignor prior to notice, assignee will have to go after assignor)

B. Negotiable Instruments

· negotiable instrument: a written contract containing a promise, express or implied, to pay a specific sum of money to the order of a designated person or to “bearer” (ex: draft, promissory note, or cheque)

· special kind of “chose in action”; promisee presumed to have good consideration for it

· contains an express or implied promise made by one or more parties to pay amount stated in instrument; a self-contained contract with all necessary written evidence of its terms stated on its face

· Delivery of instrument is only a conditional discharge: the debtor is discharged under the original contract only if negotiable instrument given in payment is honoured

Negotiability:
· negotiation: the process of assigning a negotiable instrument

· a promisee or payee of instrument may negotiate it in one of two ways:

i) if instrument is payable to bearer, he need only deliver it to third party

ii) if instrument payable in his name, he must endorse (sign one’s name on a negotiable instrument) his name upon it and then deliver it

· negotiation is a special type of assignment in which the new holder of negotiable instrument acquires from transferor the rights that the instrument has to convey

· NOTE: promisor is liable to pay only one person, the holder of the instrument for the time being ( promisor pays her debt only once – to holder of instrument for the time being and in exchange for the instrument (i.e. must present instrument)

· A holder of a negotiable instrument can sue in her own name; it is not necessary for her to join in action any of other parties who have signed the instrument[p. 428-438]

· negotiable instruments began as a form of bill of exchange (defn: a written order by one party to another party) to pay a specified sum of money to a named party or to the bearer of the document

Types of Instruments:
· Bill of Exchange Act governs 3 common types of negotiable instrument

i) bill of exchange (or drafts)   ii) promissory notes  iii) cheques

Bill of Exchange (Drafts):
· a written order by one party, the drawer (the party who draws up the bill of exchange), addressed to another party, the drawee (the party who is required to make payment on bill of exchange), to pay a specified sum of money to a named party, the payee (the party named to receive payment on bill of exchange), or to the bearer, at a fixed or determinable future time or on demand

· drawer expects the debtor (drawee) to consent by signing instrument together with the word “accepted” and the date; the drawee then becomes an acceptor 

· acceptor may indicate that bill is to be paid out of its bank account

Promissory Note:

· promissory note (a written promise to pay a specified sum of money to another party at a fixed or determinable future time or on demand) is a written promise by one party, the maker (the party who signs and delivers a promissory note), to pay a specified sum of $ to another party, the payee, at a fixed determinable future time or on demand

· unlike bill of exchange, a promissory note is not presented for acceptance; it contains an express promise to pay

Cheque:
· Cheque: a bill of exchange drawn against a bank and payable on demand

· from holder’s view: cheque contains implied promise of its drawer that drawer has funds on deposit at bank sufficient to meet its amount, or that the amount is within terms of a line of credit granted by bank

· drawer = “promisor”; bank on which cheque is drawn is called drawee bank
· drawer may postdate a cheque by giving it a date later than the time when it is delivered to payee (bank is not entitled to pay instrument before its date)

· before cheque has been charged against its account, drawer may countermand or stop payment by instructing its bank not to pay the cheque

· *checklist: classes of negotiable instruments p. 435*

Prerequisites for Liability:
· until an instrument is delivered, a drawer, acceptor, or maker has no liability, and even after signing it may reconsider and tear it up before delivering it; a drawee has no liability in respect of a bill of exchange before accepting and delivering it

· delivery may be “actual” or “constructive” (simply by notice to payee that instrument is complete and ready for delivery)

Negotiability: 

· transfer distinguished from ordinary assignments of contracts by 3 features:

i) a negotiable instrument may be assigned from one holder to another without promisor being advised about each new holder

ii) an assignee may acquire a better right to sue on instrument than its assignor had

iii) a holder may sue in its own name any other party liable on instrument without joining any of remaining parties

· Must have these qualities:

i) promise set out in writing

ii) obligation for money payment only

iii) “sum certain” -> instrument quantifies value of promise

iv) unconditional

v) payable at fixed or determinable future time or on demand

vi) negotiation must be for whole instrument, not part

vii) must be signed by drawer (or authorized signers) if draft or cheque, or by maker if promissory note
Methods of Negotiation:
-> By Endorsement and Delivery:
· to negotiate, must endorse and deliver to new holder

· endorsement usually on reverse side of instrument

· a new holder has right to require transferor to make the needed endorsement

-> By Delivery Only:
· endorsement is not necessary for an instrument in “bearer” form

· Payee endorses cheque ( turns into bearer instrument and becomes subject to the risks

· may be negotiated by delivery alone

· Bills of Exchange Act: if forgery ( holder may acquire a better right than the transferor had

· Even if a bearer instrument was lost or stolen at some previous time, its holder can require the party liable to pay – but must show he acquired instrument w/o knowledge of loss or theft

Liability of Parties:

Endorser:
· dishonour: the failure by the party primarily liable to pay the instrument according to its terms

( if instrument is a draft, dishonour may take form of either drawee’s refusal to accept, or if he accepts, of his later refusal to pay

· a particular endorser’s liability extends to any subsequent endorser as well as current holder

· holder has a choice of endorsers to require payment from when instrument is dishonoured, provided each of them has received necessary notice of dishonour; in turn, an endorser who is held liable has recourse against any prior endorser but not against any subsequent one

· when an instrument contains a forged endorsement, drawer and any endorser prior to forger are freed of liability; when a “holder in due course” suffers a loss from forged endorsement, unless forger can be caught and made to pay, loss will ultimately be borne by person who acquires instrument immediately after forgery

A Drawer:
· drawer of a draft undertakes that on duly presenting the draft it will be accepted and paid according to its terms

· if dishonoured, drawer will compensate the holder or any endorser who is compelled to pay it

· by stopping payment a drawer dishonours the instrument and may be sued by holder

Notice of Dishonour:
· neither an endorser nor a drawer will be liable in absence of prompt, express notice of dishonour from the holder

· notice must be given next business day following the dishonour; if notice is mailed, the time limit applies to time of positing it and NOT the time it is received

· protest: type of notice required for dishonour when instrument executed outside Canada

Holder in Due Course:
· Holder in Due Course Conditions:
a. Holder takes instrument complete and regular on its face
b. Must be acquired before overdue and w/o notice of prior dishonour 
c. She, or someone through who she claims, must have given consideration (value) for instrument
d. Taken instrument in good faith and w/e notice of defect in title of person who negotiated it
· Advantages -> banks are willing to purchase negotiable instrument (i.e. discount drafts and cash cheques) with little delay and less risk 
· banks acquire instruments in capacity of a holder in due course i.e. not subject to defences such as fraud, illegality, duress or undue influence when it’s time to collect from party primarily liable

Defences (of party liable against holder demanding payment):
in determining whether a defence will succeed, need to consider two aspects:

i) status of holder relative to party liable and

ii) the type of defence of party liable

- Types of Holders:
· immediate parties: holder of an instrument and party alleged to be liable on it who have had direct dealings with each other
· remote parties: parties to an instrument who have not had direct dealings with one another

( NOTE: holder in due course always a party remote from acceptor of a draft, maker of a note, or drawer of a cheque
- Mere Personal Defences:
a. available ONLY when they are immediate parties

b. defences that are good only against an immediate party are :

i. lack of consideration

ii. right of set-off

Defect of Title Defences:
· if a holder takes instrument with knowledge of one or more defects, or when there is an irregularity on face of instrument, he is not a holder in due course, and a defence based on a defect will be successful

· such defects:
a) incapacity to contract

b) discharge of the instrument by payment

c) absence of delivery when instrument was complete at the time

d) fraud, duress, undue influence ,illegality
Real Defences:

-> good against any holder, even a holder in due course:

a) incapacity to contract because of infancy

b) cancellation of the instrument

c) absence of delivery where the instrument is incomplete when taken

d) fraud as to the nature of the instrument when the promisor is blind or illiterate 

e) a forged signature on the instrument

f) want of authority, someone represented himself as an agent, to sign on behalf of party liabe

g) alteration of the instrument
Amendment to Bills of Exchange Act -> Consumer Purchases
· for consumer purchase, sale of G or S, by a dealer, paid via promissory note or cheque post-dated +30 days:

· seller has to mark instrument “CONSUMER PURCHASE” on face

· holder takes subject to the equities; does not have rights of holder in due course

· fail to mark instrument is an offense -> instrument becomes void

· SEE PAGE 71 SUPPLEMENT!

VII. Obligations Beyond a Contract

A. Negligence, Contributory Negligence and Vicarious Liability

· Tort: a wrongful act done to the person or property of another

· Identifies actions that create right to compensation

· Law takes into account fault (blameworthy or culpable conduct) and causation (whether defendant’s conduct caused harm)

· Strict liability: liability that is imposed regardless of fault

The Basis for Liability:
- Strict Liability

· imposing burden of compensation upon person who caused injury regardless of whether he was at fault

- Vicarious Liability

· def: liability of an employer to compensate for harm caused by an employee

· employer may be found liable even when he has given strict instructions to take proper care not to do particular act that causes damage, and he may be held liable for criminal, as well as negligent, acts of an employee
( employer has more ability to pay; person who profits from activity should be liable for loss

Negligence:
· def: the careless causing of injury to person or property of another -> illustrates fault
· Plaintiff must prove:

i) defendant owed plaintiff a duty of care

ii) defendant breached that duty

iii) defendant’s conduct caused injury to plaintiff

Negligence Framework: plaintiff must prove the following:
1. Does the defendant owe the plaintiff a duty of care? if yes => 2
· Defendant owes duty of care to anyone who may reasonably be affected by defendant’s conduct => “neighbour” principle

· Need to say “yes” following:

i. Would a “reasonable man” foresee this conduct causing harm to plaintiff or someone in plaintiff’s position? 

ii. Is it reasonably foreseeable carelessness would adversely affect other?

· Is this duty negatived or limited by policy considerations? -> could limit duty owed or eliminates it

2. Did the defendant breach the standard of care? if yes => 3
· Defendant’s conduct judged according to standards of behaviour of reasonable person

· If professional, standards are raised to person of reasonable competence in same field

· Higher risk -> higher standard of care

3. Did the defendant’s careless act or omission cause the plaintiff’s damage? If yes => 4

· Careless act or omission must be direct cause of plaintiff’s damage
4. Was the damage suffered by the plaintiff too remote? If not, plaintiff proved NEGLIGENCE!

· Losses suffered only need by type of damage a reasonable person could foresee
· Not necessary to foresee full extent of damages (i.e. thin skull rule)
· fully liable even when injury far worse than expected (i.e. pre-existing disability, etc.)
Economic Loss:
· remedy -> Damages $

· types:

1) economic loss is caused without there being any physical damage

2) There is physical damage, but not to plaintiff or her property

Burden of Proof:
· plaintiff only need to establish that defendant caused incident ( burden shifts to defendant to prove he’s not at fault 

( res ipsa loquitur: the facts speak for themselves

The Plaintiff’s Own Conduct:
· contributory negligence: negligence of an injured party that contributes to her own loss or injury

( statues required courts to apportion damages according to respective degree of responsibility of parties

· plaintiff expected to act reasonably to minimize, or mitigate, any damage suffered
Product Liability:
· retailer may be liable buyer for breach of an implied contractual undertaking that a product is not defective 

· SEE P.59 FIG 3.3 PRODUCT LIABILITY!! AND DESCRIPTION

· If product is defective, plaintiff w/o contract can sue retailer or manufacturer in tort (i.e. negligence) 

· Manufacturers owe a duty to consumers to give proper warning of such dangers

Occupier’s Liability:
· duty to prevent injuries from hazards of which occupier is aware and those a reasonable person ought to be aware if

· trespasser ( occupier must not set out deliberately to harm trespasser or disregard that his acts might injure a trespasser
The Employer’s Liability:
- Liability in Tort

· “vicarious liability”

· business is liable for damages to 3rd party for consequences of any tort committed by employee

( liable for unauthorized wrongful act too
B. Negligent Misstatement

Duty of Professionals:

Standard of Care for Professionals -> must live up to standards of profession
Contractual Duty: an agreement to provide professional services to a client contains a promise, whether stated expressly or not, to perform those services with due care

( a breach of that promise = breach of contract ( sue for damages
Fiduciary Duty: a duty imposed on a person who stands in a special relation of trust to another

( applies to gratuitous acts (i.e. no contract)

· Fiduciary Duty exists when:

a) Person has scope for exercise of some discretion or power

b) Person can unilaterally exercise discretion or power

Duty in Tort:
· a duty may be owed in tort to persons other than the client who is paying for the services

· potential third-party liability (liability to some other person who stands outside a contractual relationship) also exists for insurance agents and real estate agents

The Choice of Action:
· sometimes a professional may be liable in tort but not in contract, or may be liable for breach of fiduciary duty without having been negligent

( rules governing time limits for bringing an action might make it advantageous to sue in tort; however, contributory negligence may be raised as defence

( form of action may also affect amount of damages awarded in some cases

· in case of breach of fiduciary duty, a defendant may be under a duty to account for any profit derived from breach in addition to or as an alternative to damages

( Hodgkinson v. Simms: proper approach to damages for breach of a fiduciary duty is restitutionary i.e. plaintiffs should not be able to recover higher damage awards merely b/c their claim is characterized as breach of fiduciary duty as opposed to breach of contract or tort

Liability for Inaccurate Statements:
Misrepresentation (tort)
· deceit: making of a false statement with intention of misleading another person; victim who depends on such statement may recover loss

( can apply when person deliberately conceals or withholds information

· fraudulent misrepresentation -> statement w/ intention of causing injury to another

· negligent misrepresentation: statement made without due care for its accuracy

( requires only a breach of duty of care and skill

The Hedley Byrne Principle

· established principle of liability to 3rd parties for negligent misrepresentation

· duty of care owed to persons that could reasonably expect to rely on statement

(i.e. liable for losses suffered by a wider group, besides contract/fiduciary relationship

· disclaimer: express statement to relieve responsibility for a particular action or statement

· LAW: duty of care + liability restricted to use of info for same purpose as that for which it was prepared 
( auditor’s report meant affirm management and affairs of corporation, NOT for purpose of guiding personal investment decisions ( no duty of care owed 

· it can be reasonable to rely on a statement, but negligent to rely EXCLUSIVELY upon it

Causation:

· essence of causation, in professional-client relationships, is RELIANCE

· defendant owed duty to injured party ( defendant guilty of breach of that duty ( breach of duty caused injury ( compensation!

VIII. Business Associations

A. Agency

The Nature of Agency

· relationship where  agent (person acting for another person in contractual relations with third parties) is authorized by another person for whom she acts, known as a principal (person on whose behalf the agent acts) to negotiate contracts with 3rd parties

( usually contractual relationship; but a person may also act gratuitously as an agent (still bound by all duties of a contractual agent)

· dependent agent: an agent who acts exclusively for a single principal (ex: insurance agents)

· independent agent: an agent who for a number of principals (ex: lawyers, insurance brokers)
· NOTE: an agent need not be an employee, just as not all employees are agents

· Commission agent: sells on behalf of principal to 3rd parties + receives commission

Creation of an Agency Relationship

· an agent’s power to contract on behalf of her principal is limited to the capacity that the principal possesses 

· agency agreement: agreement between principal and agent whereby agent undertakes to act on behalf of principal

( agreement may be oral or written

· power of attorney: a type of express agency agreement authorizing agent to sign documents on behalf of principal ( issued under seal!

Duties of an Agent to the Principal

Duty of Care -> agent owes a duty of care to her principal, even when she acts without payment

· duty to be diligent in keeping her principal informed 
Personal Performance -> agent cannot delegate her duties w/o principal’s agreement

· sometimes, implied authority to perform through a sub-agent (ex: stockbrokers, banks)

( privity of contract only 1) between principal and agent and 2) between agent and subagent; BUT no privity of contract between principal and sub-agent!

Good Faith

· a fiduciary relationship exists between principal and agent

· duty of good faith -> bring attention to info that might influence principal’s decision

· ex. breach of faith -> accepting a commission from a 3rd party as well as from principal

( 3rd party that offers payment is as guilty as agent + is party to fraud

Duties of Principal to the Agent

· in absence of an express term setting out agent’s fee or commission, an agent is entitled to a reasonable fee (quantum meruit)

(exclusive listing agreement: client will pay commission no matter who sells property

Contracts with Third Parties:
Agents Authority May Be:

1. Actual:

a. Express (written or oral)

b. Implied (commercial usage or by conduct)

2. Apparent: Event though agent does not have actual, she may have apparent authority

a. Commercial usage (usually authority)

b. Holding Out

( agent is liable to compensate principal for any loss suffered 
Holding out

· principal may be estopped from denying liability on a contract with a 3rd party b/c of conduct known as holding out: representing by words or conduct that a person is one’s agent or has a particular authority (ex: jewellery limit)

( holding out may also occur when agency agreement ends; if agent enters into contracts for principal, and 3rd parties unaware of termination, principal is bound by contracts

Ratification: subsequent adoption by proposed principal of contract made by agent acting w/o authority
· person purports to act as an agent knowing she has no authority but hoping that proposed principal will later adopt contract

· Ratification must not prejudice rights of an outsider and that principal must ratify within a reasonable time – cannot be partial (i.e. must accept all conditions)

· An undisclosed principal cannot afterwards ratify a contract made without his authority; 

Rights of Undisclosed Principal -> may enforce a contract made on his behalf and with his authority
Rights and Liability of Principal and Agent:
1) The Principal Alone is Liable on Contract

· an agent is not liable on contracts made for her principal when agency relationship is functioning as intended
2) The Agent Alone is Liable on Contract

· when agent contracts on terms that she is the real contracting party, though she is acting or intending to act for an undisclosed principal ( agent alone has rights and liabilities relative to 3rd party( principal can neither sue or be sued on contract

3) Either principal or agent may be held liable on contract
· if 3rd party thought agent was principal, and principal emerges afterwards, 3rd party has option of holding either principal or agent liable for performance of contract

Liability for Torts:

· a principal is vicariously liable for torts committed by his agent while acting within scope of her actual or apparent authority

Breach of Warranty of Authority:

· warranty of authority: a person who purports to act as agent represents that she has authority to contract on behalf of principal

· breach -> unclear whether either tort or implied contract

· may be fraudulent or negligent misrep by agent (i.e. enters contract w/o authority)

· damages = that which puts other party in the position in which if representation had been true

B. Sole Proprietorships:

· an unincorporated business owned by a single individual

· may have to obtain a license to carry on a particular type of business

· if business carried on under a name other than actual name of owner, name must be registered!

C. Partnerships
- def: relationship between 2 or more persons carrying on a business with a view to profit

Lanz vs. Lanz case ( 4 basic elements:

i) a relationship 

ii) between persons 
iii) carrying on business in common

iv) with a view to profit
General Partnerships ( IMPLIED:

· Lanz vs. Lanz case

· Contribution of capital, skill or other resources to a common project

· partners are agents of each other and owe each other fiduciary duties

General Partnerships ( APPARENT:
· although two parties may claim to be separate, if their conduct implies that they are representative of a partnership, they’ll be treated as a partnership

· i.e. A pays B’s bills -> apparent partnership exists -> creditor extends additional credit -> B goes bankrupt -> creditor may go after A (jointly liable for debt)

Limited Liability Partnerships:

· must be created expressly by filing documents and paying a fee

· name must end in words “limited liability partnership” or abbrv. “LLP”

· partners are liable for:

· debts only up to their capital contributions 

· their own negligence up to their capital contributions (unless aware of negligence of partner or authorize it)

· can only be used by lawyers and accountants 
Limited Partnerships:

· a partnership in which some of partners limit their liability to amount of their capital contributions; must be one or more general partners
· general partner: liability is not limited

· limited partner: liability limited to amount of capital contribution

· NOTE: All Acts prohibit a limited partner from taking active part in management; otherwise becomes liable as general partner

· more stringent regulations for registration than are demanded of ordinary partnerships (Limited Partnership Act)

D. Corporations:

· separate legal person

· agent of corp. must display name of corp. + end in the words “limited”, “incorporation” or “corporation” or their abbv. 

· Punjab Foods case ( if agent fails to identify relationship with corporation, they are personally liable (i.e. become sole proprietor)

· Shareholder:

·  limited liability 

· if fraud( court will lift corporate veil and expose fraudulent shareholders to personal, unlimited liability 

E. The Joint Venture

· def: an agreement that 2 or more parties (often corporations) make to contribute a part of their respective resources (particular assets and expertise) to a specific project:
( spreads risk among participants

( contractual joint venture: a joint venture effected by agreement without creation of any separate legal entity

(equity joint venture: a corporation formed, and jointly owned, by parties to a joint venture for purpose of carrying on venture; subject to rules of corporation law
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