Chapter 8 – Sentencing

· Sentencing Options
· Absolute Discharge: A sentence wherein the accused is found guilty but does not gain a criminal record and is given no sentence.
· In choosing this option, the court must be satisfied that it is “in the best interests of the accused and not contrary to the public interest.”
· Conditional Discharge: Similar to an absolute discharge except that the offender is placed on probation, with various conditions, one of which is “to keep the peace and be of good behaviour.”
· If the offender satisfies all the conditions within the specified period, he or she is discharged and deemed never to have been convicted.
· Those who fail to abide by the conditions, or who commit a new offence, can be brought back to court.
· Fine Option Program: A program that provides offenders who cannot pay a fine with the opportunity to discharge, through community service work, all or part of the fine.
· The vast majority of offenders pay their fines. Those who do not pay by the deadline are deemed to be in default.
· Fines have also been criticized for leading to incarceration of the poor; the affluent, meanwhile, can avoid prison by making the payment.
· Suspended Sentence: A sentencing option whereby the judge convicts the accused but technically gives no sentence and instead places the offender on probation, which, if successfully completed, results in no sentence being given.
· This is not technically true, since a suspended sentence has to be accompanied by a probation order.
· If the offender successfully completes the period of probation, a sentence is not imposed.
· However, offenders who reoffend while on probation can be brought back to court, and the judge can revoke the original probation order and “impose any sentence that could have been imposed if the passing of the sentence had not been suspended.”
· Alternatively, the court can extend the period of probation for up to one year.
· Probation
· Section 731 of the Criminal Code provides that in those cases in which no minimum penalty is prescribed, the sentencing judge may place the offender on probation.
· Restitution
· This type of sentencing is often used in cases of mischief, fraud, and theft.
· Although there are minor differences between adult and youth court, these sentences typically involve cash payments in compensation for stolen or damaged property or for property seized from someone who innocently purchased it without knowing it had been stolen.
· Restitution is an important concept in the restorative justice paradigm, because it helps restore victims to their pre-offence financial condition and because it holds the offender accountable to the parties he or she has wronged.
· Community Service Order
· Community service work can be a condition of an adult probation order and may include sorting material at a recycling depot, picking up litter in parks, or scrubbing graffiti from highway structures.
· The judge sets the number of hours of work and defines a specific period during which the hours should be completed.
· Imprisonment
· The rarest—and most onerous—of all sentences, imprisonment is generally reserved for serious crimes or for offenders who have long criminal records.
· Incarceration
· Intermittent Sentence of Confinement
· If the prison sentence is ninety days or less, the judge has the option of allowing the offender to serve it on an intermittent basis.
· The most common arrangement is that the offender lives at home and works or attends school during the week but spends the weekends (specifically, the period from Friday evening to Monday morning) in jail.
· During the periods outside the institution, the offender is technically on probation and must abide by the conditions of the order.
· Conditional Sentence of Imprisonment
· A sentence for offenders who receive a sentence or sentences totalling less than two years whereby the offender serves his or her time in the community under the supervision of a probation officer.
· Concurrent and Consecutive Sentences
· Concurrent: Sentences that are amalgamated and served simultaneously.
· Consecutive: Sentences that run separately and are completed one after the other.
· In Canada, most sentences meted out by judges are to be served concurrently.
· Judicial Determination
· Order that a federal inmate serve half of the sentence before becoming eligible for parole.
· May be imposed on offenders convicted of one or more Schedule I offences (specific crimes against the person) and Schedule II offences (drug offences specified in the Corrections and Conditional Release Act).
· Judicial determination is used in less than 5 percent of federal cases, and Aboriginal offenders are overrepresented among those offenders who receive it. Offenders who receive judicial determination are more likely than other offenders to serve their entire sentence in prison.
· Judicial Restraint Order
· Under Section 810 of the Criminal Code, you may lay an information before a justice of the peace if you have reasonable grounds to believe another person will injure you, your spouse, your children, or your property.
· The person need not have a criminal history at the time of the application.
· Maximum Sentence
· Every offence has a maximum sentence that a judge cannot exceed.
· However, these maximums are so high as to provide little practical guidance.
· For example, life imprisonment is the maximum sentence for manslaughter.
· For summary conviction offences, the maximum sentence is six months in prison and/or a $2,000 fine (except for sexual assault, for which the maximum sentence is eighteen months).
· The same maximum sentence applies when the Crown prosecutor elects to proceed summarily on a hybrid offence.
· Mandatory Minimum Sentence
· There are several offences that, upon conviction, carry mandatory minimum sentences.
· For example, use of a firearm during the commission of an offence carries a minimum sentence of one year in prison for the first conviction and three years for subsequent offences (both to be consecutive to any term of imprisonment imposed for the offence itself).
· Other offences with mandatory minimum sentences are a second conviction for impaired driving and first- and second-degree murder.
· Appellate Decisions and Legal Precedents
· One limitation on the discretion of judges is that sentences can be changed by appellate courts if deemed too lenient or severe. Appellate courts can also set guidelines to assist judges in the trial courts.
· The general range of acceptability can be discovered by reviewing judicial precedents (decisions of other trial court judges) and decisions of courts of appeal.
· Aggravating Factors
· Certain factors in a particular offence can result in a more severe sentence than would normally be imposed.
· These aggravating factors can include the abuse of a spouse or child (s. 718.2); a previous criminal record; breach of trust or a position of authority (s. 718.2); premeditation; and/or injury to the victim.
· Mitigating Factors
· Characteristics of an offence that point toward a more lenient sentence than usual.
· Examples are intoxication, lack of premeditation, being provoked into self-defence, and acting out of financial need rather than for greed or profit.
· Sentencing Aboriginal Offenders
· Section 718.2(e) of the Criminal Code was created in an attempt to reduce the overrepresentation of Aboriginal people in correctional institutions.
· Pre-Sentence Reports
· A document, prepared by a probation officer for the sentencing judge, that contains sociobiographical and offence-related information about the convicted offender and may include a recommendation for a specific sentence.
· Other Sentencing Options
· When handing down a sentence, the judge can attach to it one or more other dispositions contained in the Criminal Code, including specified prohibitions and forfeitures.
· Prohibitions can include prohibition from driving, prohibition from attending places frequented by children, and prohibition from possessing firearms.
· Convicted offenders may be required to forfeit goods to the Crown.
· For example, those found in the possession of counterfeit money, narcotics, illegal pornography, hate propaganda, or some types of explosives and weapons might be required to hand the goods over to the government.
· Forfeited items are either destroyed or sold with the proceeds going to the government.
· Extraordinary Measures
· There are two dispositions that are quite different from the sentences discussed so far in that they are not time-limited and are used only in the most serious and unusual cases.
· These dispositions involve declaring offenders either dangerous offenders or long-term offenders.
· Dangerous Offender (DO) Designation
· Section 752 of the Criminal Code contains procedures and criteria for declaring someone a “dangerous offender.”
· That section defines a dangerous offender (DO) as a person who is given an indeterminate sentence upon conviction for a particularly violent crime and/or who has demonstrated a pattern of committing serious violent offences.
· A person can be declared a DO by a sentencing judge only if the Crown makes a formal application after conviction but before sentencing. The provincial attorney general must approve such an application beforehand.
· If the Crown proves the case, the judge may order detention for an indeterminate period.
· If this happens, the offender is detained in a federal prison, but there is no set length on the sentence.
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