CRM2300

September 7, 2011

What we will be discussing this semester:

-G20 protest

-Quebec / Americas protest 
	- http://en.wikipedia.org/wiki/3rd_Summit_of_the_Americas
	- http://en.wikipedia.org/wiki/Free_Trade_Area_of_the_Americas

-Paper due October 6 – 4 pages
	-identify conclusion (what is this guy trying to convince me of?)
	-“this is the conclusion, and this is why”
	-what evidence does he use to support his claim?
	-refer to Web CT . Victual Campus for point form answer key

-Know definitions and principles
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CRM2300 - September 8, 2011


What we will be discussing this semester:

-G20 protest

-Quebec / Americas protest 
	- http://en.wikipedia.org/wiki/3rd_Summit_of_the_Americas
	- http://en.wikipedia.org/wiki/Free_Trade_Area_of_the_Americas

-Paper due October 6 – 4 pages
	-identify conclusion (what is this guy trying to convince me of?)
	-“this is the conclusion, and this is why”
	-what evidence does he use to support his claim?
	-refer to Web CT . Victual Campus for point form answer key

-Know definitions and principles




Common Law vs. Civil Law

Criminal Law 
	-drawn from England / Common Law tradition – established in 1700s and 1800s in England
		-reflection of the liberalism rising in England at the time
			-Liberal model of law

	-“he killed my brother for I stole his cow”
	-judges defined what you were or were not allowed to do 
	-our definition of crimes was decided by judges on a case by case basis
	-if you look at all those cases together, they are called “case law”
-in the 1600s when you are trying to figure out what to do if someone kills someone else’s brother, etc, the judges created certain rules. They decided “we already created that rule so we will just do that”
-each of these rules became a legal precedent (created a rule that would be applied in similar cases in the future)
-“which one makes more sense in these circumstances – is it more like ‘x’ or ‘y’”
-what we are looking for is similarities in this case and all the other cases we had previously
-establish a precedent then apply the precedent. If you don’t want to se that precedence, you have to distinguish facts

-as case law established over time. They created a court system (ie. one court on a lower level then supreme court on the top)
	

-Lower courts vs. Higher courts
Example: dancing
	-allowed in Quebec but not Ontario because lower courts have decided this
	
-Lower courts are bound to decide to the decision to anyone higher than them in the hierarchy (higher courts)
-ie. if Supreme court says no lap dancing in Canada, then the provincial courts cannot say yes to lap dancing


-Liberal Model of Law
	-society is made up of individuals, not group
	-an aggregate of individuals
-ie. you are not talking about violence against women (or aboriginals, etc), because this is a group

-rational individuals
		-“I’m going to obey the law to protect my freedom from transgression”
-the assumption here is that you are obeying the law because “you don’t steam my book because I don’t want you to steal my book”
	-this is built right into the system

-The role of the law is to maximize individual freedom


-Bentham’s (?) view of a society – like a billiard table

	
-in a system like this, what we want to protect are freedom and property
-to punish someone, what you want to do is take away their freedom, or take away their property
	-ie. if you take that car while you are drinking, I will take the car away

Blame-worthy
-you are only going to punish those individuals who are blame-worthy
-ie. if you accidentally pick up someone’s book, you did not have the intention to steal it, therefore, you are not blame-worthy

-How do you decide if someone is blame-worthy?
	-rational individuals weight the cost and benefit of their actions
	-they only act when benefits outweigh the costs

-Criminal Code	
-we are expected to know how to find something in the Code... (by section number, not page number)

	-First created in 1892
-you will find the definitions of crimes, rules about procedure, what happens to a guy when he goes on bail, when you let him out, etc.
	-all crimes in Canada are defined in the code
	-There are three crimes of crimes:
		-indictable offence
			-a more serious offence
			-because it is more serious, you will lose more of your freedom
-number of procedures to protect you because the state needs enough evidence (due process)
			-more procedural protections bc more serious
		-summary conviction offence
		-less serious offence
		-if the punishment is less than $5000 or 6 months imprisonment
			-cannot be more 
-less serious offence so we don’t want to take away your freedom but since it is still an offence, we will make the process faster (summary conviction offence)
		

-dual / hybrid offences
-crown attorney acting on behalf of th state decides if you are going to go more or less serious

Changes in  1955:
-Up until 1955, judges were still allowed to create / add more crimes
-Judges can make new defences, but not new crimes

-judges are the ones who say what the words in the Criminal Code mean – very important

1867
-federal and provincial division of power

-criminal law is a federal power
	-federal government passes laws related to crime and criminality
		-but for some reason, power was given to provincial courts
		-each court is run by the province, but the law is determined by the federal govt

-under section 92
	-provincial laws can be enforced with a fine or imprisonment
	- quasi criminal (highway traffic acts)

-How do we decide what makes something criminal?
	-if it is not criminal, the federal govt must keep their hands out of it

-How does the process work? (Criminal vs. Non-criminal)
	-Margin reference case: 1949
		-Just after WWII
		-Canada almost all rural
		-majority of population still works on farms
		-example: dairy industry one of biggest industries
-reason milk products are their own section on the Canada Food Guide because it was so large and there was a huge political backing
-someone invented margarine and the dairy industry was mad
-Dairy Industry Act – no one was allowed to manufactured, import or sell any margarine that was made from any fat other than milk or cream
	-passed by federal government
		-If you do make, etc, margarine, we will put you in jail
	-had to look at the law to decide whether it is criminal or not
-gets to the court and the court has to decide what is criminal and what isn’t
-criminal law – initially where there is a prohibition and a penalty (ie. though shall not sell margarine or though will go to jail)
-added a third category – must be a prohibition, penalty or behaviour that has an injurious effect on the public 
-does making margarine injure the public? No, so it was turned down
-ultra vires – you do not have the power to pass that law

-the problem is whether it was criminal

-Charter of Rights and Freedoms adds a complicated layer to our discussions

-Model
	-Federal govt
		-criminal code
		-controlled substances act
		-Youth Canadian Justice Act
		
	-Provincial Law
		-quasi criminal
			-ie. highway act (?? Elaborate)
				-if you are charged for dangerous driving, you will be charged
			-provincial trespass act
			-zoning regulations
-what makes them quasi? The same behaviour but can be captured by both provincial and criminal law

-The federal govt has other jurisdictions as well
	-marine law (has to do with oceans)
	-aviation (it crosses provincial and national boundaries)

-Federal quasi-criminal laws
	-sometimes not criminal, but fines attached

-Canadian Charter of Rights and Freedoms on top of everything
	-part of the constitution (which means it applies to everybody in all provinces)
	-certain rights that everyone is entitled to
		-ie. freedom of religion, freedom of peaceful assembly, etc)

-*in addition to fundamental rights, see sections 7 and 14 for additional rights (ie. life liberty and security)
		-*ie. arbitration (related to essay)

	-purpose of the law is to maximize individual freedom

-Section 15 – -all groups have the right to be treated equally 
			-we will look at this because inconsistent
			-in constitution but creates for very interesting debates

-Section 1
		-guarantees right s and freedoms and everything in 
-note - we are guaranteed only to such reasonable limits prescribed by law that can be demonstrably justified in a free and democratic society
	-there is a limit described by law – the question is if it is justified
	-ie. hate propaganda – people lose their freedom, property and get hurt

Putting it together....



Example case:
-R.v. Drapeau, Martel  and Meilleur (R stands for Regina - the Queen)
	-(you don’t commit the crime against the person, it is against the queen)
-136 CCC (3rd) 508 Que CA
-136 (volume number) CCC (stands for Canadian Criminal Cases) (3rd) 508 (case number) Que CA (Quebec court decision)


-Example– lap dancing
	-a lot of pressure is put onto all levels of government to respond to this


-Canada  passed a liquor control law
-everyone who participates in a show in a bar, mixes in a show to mingle, dance, or drink with a patron, or sit at the same table or counter with them 
	-strip clubs violate this law – a fine, penalty and criminal record are attached

-There are provisions that prohibit public indecency that apply to erotic dancing

-What Quebec does is change their liquor laws 
	

-Section 91 – federal

-certain performances go against what you are allowed / not allowed to do
	-ie. no contact
		-lap dancing violates this bc all about contact
		-does fall under criminal act and penalty attached
		-defined as an evil bc injurious to public morals – this is what makes it criminal

-Fundamental Freedoms
	-Expression, Association.... 


-First see if it is within the jurisdiction of the govt to pass it.

-Results oriented judicial reasoning
	-there is a lot of room to play around to get to a conclusion with the facts in front of you

Next week -> role of the police
---------------------------------------------------------------------------------------------------------------------------------------------


September 15

Order of the lecture
-side note: one of the guys running in Ontario wants to publicize the names of sex offenders 
	-he is saying the law is the problem
	-what we really need is to be able to name these people so we can ostracize them


A)Culture

B)Initiative government proceedings 
	Resolve conflict accordingly
	(powers of arrest and pre-trial detention)


A1)Problems where the police roles is co-opted by the state for political purposes 
	-monopoly over the use of force
-in 1997, the association for APEC was having a meeting and this one was scheduled to be held in Canada
-we are hosting heads of states from an number of asian countries to discuss trade relationships
-the president of Indonesia was Soworto (who since this time has been arrested, prosecuted and convicted for major human rights violations in Indonesia)
-Anti-globalization very active
-prior to this meeting, Canada had put human rights over trade
-P.M. Cretien was shifting policy and trying to open trade relationships with people who were human rights violators (very controversial)
-as preparations are being made, students were preparing for protest
		-ie. “if you want to protest against so and so, come play ball hockey in the parking lot”
-thousands of people came to BC and there was a tent city created
-most famous because at one point RCMP used pepper spray on the crowd
	-there was no way in or out
	-completely unexpected because the pepper spray was used on peaceful protesters
-what’s interesting about APEC is that this amount of use of force hadn’t been used since the Winnipeg Union strike

-EXAMPLE: There is evidence that RCMP were given explicit force to use force by the Prime Minister’s office
	-The way the story goes:
		-P.M.’s office calls RCMP to say where it was going to happen
		-RCMP objects to location because bad decision on basis of security
		-RCMP reminds it is students and there will be protest
		-RCMP says the location is bottle necked
		-P.M. says they are having it there and it will happen
-Sawarto told no weapons but well-known that they will use force if Sawarto is insulted (protesting, etc)
-One of the RCMP’s main concerns becomes what of a protestor has a sign and Sawarto’s clan pulls their guns
-PMO says “your problem not ours – we want to develop relations – make it happen)
-no allegations of protest with the exception of one (Jackie Singh – the only one arrested one or two days before the event starts– for assault – one of the protest leaders – the allegation is because his megaphone was to loud and impacted the police officer’s hearing but charges were dropped after protest – they just wanted him off the area)
-The allegations are that the PMO called the RCMP office who is in charge of the baracade and said they wanted the area clear in 5 minutes so they took the pepper spray out
-the goals of promoting trade were the deciding factor
-the PMO decided to use force because the protest interfered with their political plans
-as a democratic society, we don’t expect this to happen. The use of force is used to get a trade deal
Think more critically – use of force co-opted
	-essay question sort of relates to this
	-purpose of assignment is to see how this works together 
-in essay - looking for 1) you understand what we are discussing here (there 6 points) and 2)well-supported argument


Example 2) Hussein 
	-allegations – took millions of dollars and put it into a personal account

-Fast forward to 2010 -> fence put up around Toronto in preparation for G20
-baseball game was cancelled because they thought it was “dangerous” to take 40 000 people through a police barrier to a baseball game	
	


A2)Conflict between police culture and their role as part of democratic accountability





POLICE / Police culture

-Police
	-community helper
	-first line of defence

-If you look at what police training consists of:
	-criminal code offences
	-criminal procedure
	-physical force training
		-shooting
		-surveillance
		-movement and cover
		-explosives

-if you look at the training compared to real-life, it doesn’t match
-police curriculum has been criticized because there is very little training in things like sexual assault
-ie. police supposedly left a woman tied up naked because they needed a police photographer to come get photos for evidence
-the argument is that the training reinforces the sense of mission which includes the sense of mission and the sense of danger (I am dangerous and exercising authority)
-the training itself reinforces the close-knit nature of the group 
-because you are walking into a situation of danger, you supposed to support each other and assist the other guy without hesitation
-ie. for the G20, there are documented accounts of police use of force against individuals and police officers are defending other police officers
-the culture that comes with the job is created from a form of deviant socialization that creates a very tight knit loyal group
-ie. law school is a form of deviant socialization (any form of professional training forces you to act differently than regular members of society so people walk away from you at parties, etc because you become a bore)
	
-the natural division is “if we are the good guys, then the criminals are the bad guys”	
-at a cultural level, there is a sense that there is a division in society
	-if that is true, if you are dealing with a police officer, you become the bad guy
	-the law is the barrier in society

-it is a cultural thing:
-example from prof.:
	-someone came to court because cops say he stole a car but he didn’t steal it
-the cops say he is “going to fry” because he has a record
	-he was in a stolen car but he wasn’t driving
	-the cops told her that “if he didn’t do that there is something else he did” (stereotype)

-part of the problem is that citizens can become the other guy (us vs. them)

-we rely on police to do everything
	-police can easily become scapegoats (ie. PMO says re: APEC “those cops are pigs”

-this sense of “us vs. them” can easily isolate police officers from the general public

From the system’s point of view:

-when the use of force is used inappropriately, the system has to call those officers out on use of force

-the role of the police officer is to create this democratic relationship

-what we do:
1) Exclude evidence
-ie. a cop breaks into a house without a warrant, then all the illegally-obtained evidence is rejected
-we cannot use the illegally obtained evidence
-this is not to punish the cops, it is to protect the system
-the reason you throw out the evidence is because it violates the law and freedoms

2) Criminal Prosecution
-it is hard to prosecute cops
-one problem – complainant retaliation
-if someone accuses a cop of beating them up, they open themselves up to retaliation because the cop is usually known to / involved with the community
-the crown needs cooperation from the police
-if the crown leads a prosecution against a police officer, it takes it difficult to work with the cop as a whole / affects relationship
-you need to prove he did it beyond a reasonable doubt
	-very high burden makes it difficult for a conviction
-it won’t change the culture

3) Disciplinary Hearing
-can be internal or through some type of public complaints commission
	-internally it can be difficult because cops vs. cops
	-within cultural
-in the early 80s we started a public complaints commission
-still seen as victimizing the cop – sympathy still seen as with the cop and not the drug addict, sex worker, etc
	-police officer can lose his job, freedom, etc
-almost all the vast majority of complaints have been dismissed
-example:
	-guys (“Joe”) commits cheque fraud at the Eaton Centre in Toronto
	-retailers all call each other and security
	-security takes the guy and calls police
	-police come to security office and they ask the security guys to leave
	-they come out 3 minutes later and Joe has a crushed testicle
	-it goes to the internal complaints commission
-they added a bunch of provisions to prevent the cops from losing their jobs
-this was not dismissed once it got to court

4) Civil Action
-Instead of charging a police officer with some kind of offence (ie. false imprisonment), here, you sue in a civil court for money damages (civil court has different meanings which we will touch on in a couple of weeks)
-civil court – where we have private disputes
	-ie. slip and fall outside of Walmart – not a criminal matter
-two parties who have a dispute, with one of the parties saying “ I want money because this happened)
-you don’t have to prove anything because it is on the balance of probability (we don’t have to worry about “beyond a reasonable doubt” in these matters) 
-the fact finder is the judge in civil manners (ie. I accept his story over yours due to the balance of probability)
		-you can sue for false imprisonment, trespassing, etc
			-they are not criminal matters
-ie. if a cop asks you for I.D. with no reason and you tell the cop that they must arrest you if they want it, so they arrest you  and you sue for false imprisonment
		-courts are very careful and narrow the way they do it
		-they tend to interpret the defences cops bring quite broadly
		-time consuming and expensive
-if you win and the cop owes you money, it is the state that pays you the money (very little deterrence for cops)
-most police forces will not punish you as a cop because they feel that you are already punished (like a free pass because you are a cop)
-with a civil action suit, you are suing the officer and not looking at systematic problems (ie. we see it as one bad apple as opposed to systematic issues)
-one American study shows that the majority of police who lost suits showed no change in attitude)
	

		-example: Metro Toronto Board of Commissioners of Police
			-In 1986 – a series of events termed “balcony rapes”
			-a guy was climbing into apartments through balconies and raped women
			-“Jane Doe” lived in a second floor apartment and was raped
			-she called the police to complain that the public was not informed of the rapes
-the police said if they had informed the public, they would have been unable to catch him
-she said the police had a duty to inform and the police said they couldn’t inform women because women would become hysterical if they knew they were at risk
-the judge in the case said the police were wrong and should have informed the public
			-“Jane Doe” was awarded $175 000 in damages
-an interesting case because despite the difficulties, she was able to successfully sue in civil court and as a result, policies were changed
-the police officers were not penalized, but it brought forward a debate and changes in the system
-a civil case does create a public record

-a note: police officers are in a position to help homeless, youth, etc (role models)
-example: a group of police officers were playing basketball with street kids at one point to be involved in the community 

-being a police officer is hard
	-conflicted
	-highly politicized (in the sense that the consequences are huge if they mess up)
	-their role is often glamorized but dilified at the same time (used as scapegoats)

B) INITIATE COURT PRECEEDINGS

-cops are not necessary
-when you look at the powers of arrest, every citizen, including police officers, have a power of arrest
-as the force was professionalized, police officers were given additional powers
	-but at the end of the day, every citizen has the right to arrest
	-police were given broader arrest powers as the force was professionalized
	-“arrest” is defined as taking physical control of someone to detain them
-ordinarily you have to use physical force / touch them, unless you use words of arrest and the person submits to the arrest
	-arrest -> use of force or submission of force (25-27 of C.C.C -> officers can use as much force as 	is reasonably necessary and if they have used more than that, they can be charged with assault)
-we will talk about “reasonable” quite a lot-> it is a judgement call
	-law is about society coming to judgement concerning conflict
-someone in class asked if hitting someone who hit you first is self-defence – the prof. said if you hit back, you can be seen as escalating the situation

(start looking at sections 494 and 495– we will come back to this 2 classes from now)

Section 494
	-any citizen can arrest without a warrant
		-if they see someone commit an indictable offence 
			-criminal offence
-you can arrest someone if they are committing a hybrid offence because the judge hasn’t convicted them yet
-ie. if you see someone steal a purse from an older lady, you have to know that you are arresting for the right reasons (you can’t “arrest” someone for going through a red light on a bike because it is not a criminal offence – you can be sued if you do)
-if someone is escaping from someone of lawful authority and it is in fresh pursuit, you can arrest them (but you would have to have evidence that there was a pursuit in progress)

-look at Criminal Code 
-you can only arrest someone in the act – committing a criminal offence or running away in a fresh pursuit
-if you are not a police officer and you arrest someone under these provisions, you are obligated to deliver that person to a police officer fore with (as soon as possible) – you can’t keep someone in a truck or room for several hours
			
----------------------------------------------------------------------------------------------------------------------------------------------

October 6, 2011

-Trial as social ritual
-In symbolically organized public space
-Through repeated visible rituals

Actus Reas

-Introduction
1-Actions
2-States of bring (status offences)
3-Omissions


-Ritual requires action
-public participation as well as participation in the process

Three players in the triangle (judge – defence council – council)

(in court)
-public participation is really crucial to this ritual

-defines the community and reaffirms the community’s beliefs
	-opportunity to gather as a community and reaffirm our beliefs in government 
-the public has rituals they enact as well (ie. when a judge walks in, everyone has to stand up and when he sits down, everyone sits down)
-behaviour must conform to what is expected – regulate your behaviour and conform it to the formality and significance of what is going on
-must bow to judge 
-similar to a religious service
	-sit/stand/kneel/speak/don’t speak at certain times
-even though the main action happens at the triangle, important to remember it is the public’s participation that creates legitimacy
-example in closed trials/behind closed doors where anything goes (head chopped off, etc. And doesn’t serve to legitimize authority)
	-ie. at a wedding, you stand when the bride walks in, etc

-ritualized dress
-symbolized in dress (ie. at a wedding you don’t wear white)
	-dress has a lot of symbolic meaning in any society/ritual
-dress is formalized – rules re: dress
	-dependant on the level of formality, you might have to wear a gown
	-in a higher court, you might have to wear grey/black pants/pantyhose

-ritualized speech 
	-“you stand accused of...”
	-“how do you plead...”
-standard responses you are allowed to respond (ie. you can’t say “innocent” it must be “guilty” or “not guilty”
-this speech means it is socially important, not just important to the people in the room
-important, solemn event
	-means something to society as a whole
	-something you are supposed to approach with respect
-this speech operates at two different levels
	-1-you can’t contradict the judge
		-steps outside the ritual and shows disrespect
	-2-expected to treat the other council with respect
		-refer to the other council as “my friend”

	-however, sometimes something goes wrong 
		-you might have to get someone’s attention
-code phrases (ie. the other council says something think is wrong so you would say “learned friend” rather than “friend” and that signals to the judge that something is going wrong)
-“with respect your honour” – wait a second.... 
	

-ritualized behaviour – ways to stay within the ritual but signal something has gone wrong through speech
	-not supposed to go against judge

-where a lawyer, etc stands is all predetermined
	-ritualized action that goes within the public and the triangle that go against this ritual

-symbolically organized space where meaning is built into the architecture
	-act, speak, dress a certain way
	-through this symbolic action, we act and re-enact the state’s submission to authority

-society is an aggregate – belief that individuals weight the cost and benefits of their actions
	-if you are going to punish someone for being an aggregate, you are taking away their freedom
	-*step 6 (liberal principles – from first day)
	
Actus Reus
-An act is not guilty unless the mind is guilty also (Actus Reus)
	-when you are trying to decide whether to fine or punish someone
		-establish whether guilty of a prohibited act (actus reus)
		-establish that the person also has a guilty mind (mens rea)

-you must have done something that is prohibited AND have done it with a guilty mind to be convicted of an offence

Section 290
	-re: bigamy
-in order to commit bigamy, you have to be married to one person and go through a form of marriage with another person

	-in trying to figure out what you are looking for, consult the CCC
		-can find the actus reus and mens rea for any situation in the CCC


-PROCESS – ACTUS REUS


1) ACTIONS

Action - when code defines
	-s. 265 (1) (a) (b)
	-re: common assault
	-(*in midterm, will be expected to go through a checklist)
		-look for verbs (ie. applies force, threatens)
	-apply force without consent
	-put together above in checklist format – the checklist for Actus Reus re: Assault:
		-he has to apply force or touch
		-OR threaten to apply force or touch
		-AND without their consent

-There are a lot of times when the code does not identify what the crime is 
	-s.271
	-sexual assault
-the original provision was defined as: “rape” – sexual assault with  a female who is not your wife
	-argues that it didn’t protect your wife
	-what about penetration with objects
	-does not protect women as gendered beings
	-was replaced with “shall not commit sexual assault
		-the question becomes “what is sexual assault”

-we know it is an assault – we start with 265(1)(a)(b) because they define assault for us
	-touching or threat of touching without the victims’ consent
-the actus reus includes this because it is the assault part. The question is “what does sexual mean”
	-sexual assault
		
Example: R v. Chase (1987) SCC

		-TJ guilty
		-MBCA not guilty
		-SCC guilty
		-in circumstances of a sexual nature where the sexual integrity of the victim is violated
			-basically said it doesn’t matter if you touch her genitals or not
-if you look at the entire situation, you violated her sexual integrity but speaking to her and touching her the way you did

		-checklist:
			-we know he touched her
			-we know she didn’t consent
- circumstances of a sexual nature where the sexual integrity of the victim is violated
-the Supreme Court of Canada says guilty/convicted

	Example: R c. K.B. (1993)

		-father of a three year old boy
		-3 year old fascinated with his genitals 
-father trying to stop the boy from grabbing his genitals by grabbing it so hard that he is charged with sexual assault and it goes up to the Supreme Court
-the question is whether the child’s sexual integrity is violated
	-the court says yes because it was an aggressive act of domination
	-violated the victim’s integrity, even there is no intention of sexual gratification
-was convicted	
	-don’t need sexual gratification

		-adding to checklist:  doesn’t need sexual gratification
		






	Example: Bernier case

		-works in a facility where individuals are developmentally disabled
			-would occasionally grab sexual areas of men/women jokingly
		-checklist – touching and no consent
			-court  says it is still circumstances of a sexual nature
		
-adding to checklist: doesn’t need to be hostile


2) STATES OF BEING (STATUS OFFENCES)

-Section 210 (2) (b)
	-everyone found without lawful excuse...

-checklist/verbs: being in a common body house

-example of a status offence – “being in”
	-there is no prohibited act you are not supposed to do
	-s. 253 (actus reus – act committed by being somewhere)
		-care and control
-being in care and control of a vehicle while you are either impaired or have more than 80 mg alcohol / 100 ml of blood (s. 253)
		-not driving, but in care and control
		-have to go to case law to fill in the blanks

Example: Ford v R. (1982) SCC

-still trying to figure out what this means – have to look at case law because actus reus doesn’t help us

-has had a lot to drink and well-aware
-asks his friend to drive him home but sits in the car and waits and turns the car on
-charged because in care and control of vehicle while under the influence

-care and control defined as an act or a series of acts related to the operation of a car through which the motor vehicle may accidentally have been set in motion

-checklist expands: doing a series of things which can accidentally set the car in motion while you’re under the influence
	-turned on just to get the heat on
	-charged because in driver’s seat and turned on the heat
	-not driving impaired but in care and control


Example: R. Against Toews (1985) SCC

-drank too much
-gets into truck and gets into sleeping bag – lies down in front street
-puts the key in the ignition but doesn’t turn the car on

-the SCC uses the same definition as the Ford case but they look at it and say the facts are a little different
-he is not in care and control because:
	-he is not in the driver’s seat / he is lying across the driver’s seat
	-he is inside a sleeping bag
	-he is on private property
-he was just using it as a place to sleep

Example: R v. Pilon (1998) Ont CA

-note-Stare decicis (lower court bound by higher court)

-lying in the driver’s seat
-keys under the seat, not in the ignition
-he was convicted because:
	-keys under the seat but you could have grabbed them and put them in the ignition
	-distinguish on the facts

3) Actus Reus – Omission

-No duty to rescue
-rational individuals trying to maximize their own freedom
-starting point – you can’t convict someone of a crime for not doing something (on a mere omission), unless he is under a prior legal duty to act
	-there are two ways you can be convicted
		-1-where you voluntarily undertake to do something
-if not doing it would be dangerous to someone’s life, then you hav a legal duty to finish what you started

R v Browne (1997) Ont CA

-a guy has cocaine and the police come
-convinces his girlfriend to swallow the cocaine
-the plastic wrapping disintegrates in her stomache
-question – can he be convicted on the basis of omission
	-has to be more than mere expression of words
	-has to be a commitment the victim can reasonably rely on
	-she shouldn’t have swallowed the drugs
	-it was voluntary


			
s.129 (b)
-required to assist a police officer in an arrest / preserving peace as long as you have reasonable notice to do so
	(code imposes a legal obligation in this case)

s.263
	-obligated to safeguard a hole

s.215
	-provide the necessaries of life


Actus Reus - CAUSATION 

S.222 (1)
	What is the Actus Reus of Homocide?
	-any direct or indirect means that cause the death of a human being

-----------------------------------------------------------------------------------------------------------------------------------------
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CAUSATION 
	-causal chain

Thin-skulled victim 
R. v. Smithers

Multiple Causes 
R. v. Smithers
R. v. Meiler
R. v. Nette / R. v. Hatbott

Intervening Acts
R. v. Jordan
R. v. Smith
R. v. Blaue

Mens Rea



CAUSATION

Some codes use causation 
	-causation is an element in some sections of the CCC
-Causation is only an issue if it is stated in the CCC (ie. Homicide causes death)


	-verbs – to take or convert to one’s use
		-take or commit what? Anything

Is causation an issue in theft?
	-Intent?

Section 322 (1) -> Men’s Rea checklist
	-intention / meant to

-Causal Chain of events that links the prohibited action to the prohibited consequence

-what happens if the chain is broken?

-you have to be able to link it
-in the case of the “epiglottis” case -> defence argued that the malfunctioning epiglottis broke the chain
-you don’t have to be the main cause, you only have to be a contributing cause at deminimus range
	-meaning negligible contribution

-was not the only cause of death but enough that it was a negligible contribution

-“take your victim as you find them”



EXAMPLE: Falling through the ice - Section 263

-Actus reus list
	-make a hole OR cause a hole to be made in ice
	-open to or frequented by the public
	-don’t guard it so they can’t fall in or don’t warn people
	-Manslaughter resulting in death OR causes bodily harm

	List 1
	List 2

	-make a hole OR cause a hole to be made in ice
-open to or frequented by the public
-don’t guard it so they can’t fall in or don’t warn people
-Manslaughter resulting in death 

	-make a hole OR cause a hole to be made in ice
-open to or frequented by the public
-don’t guard it so they can’t fall in or don’t warn people
- causes bodily harm



-There has to be a causal chain of events that links all actions

-only have to worry about causation if it is part of the Actus Reus

-There are actually three ways you can be charged in this section (which ways?)


HOMOCIDE (page 331)

Three types of culpable homicide:
-manslaughter (less culpable than murder)
	-murder 1
	-murder 2

-murder requires either the intent to kill or the knowledge that one's actions are likely to result in death
-manslaughter requires a lack of any prior intention to kill or create a deadly situation.
-murder 1 -  premeditated or results even accidentally from the commission of other certain felonies like arson kidnapping or rape
-murder 2 is killing in the 'heat of passion.' You didn't plot it but you killed someone.


Checklist
	-directly / indirectly
	-casus death
	-of a human being
-is causation an element of homicide?
-the only time you have to worry about causation is if it states so in the CCC

-on the midterm, we will have to make a checklist


-What is the Actus Rea of homicide in 1st and 2nd degree murder

	1st degree
	2nd degree

	-does something
-direct / indirect
-causes death
-to a human being

+ planned and deliberate
	-does something
-direct / indirect
-causes death
-to a human being






-On midterm -> give us a section and have us figure out the Actus Reus

Homocide - Section 222 

Two kinds – culpable / non-culpable
	-used to define the criminal intent or mens rea 

Culpable:
-three types of culpable homicide: murder, manslaughter and infanticide.
-can’t justify it, you murdered someone

Non-Culpable = justifiable
You had no choice but to kill the person, justifiable







Elements of criminal liability

1) Actus Reus
2) Mens Rea

-Mens Rea 
	-“meant to” 
	-“intention”


CAUSATION




-defence / self-defence
-morally blameworthy?

-example – a few years ago in a war, a soldier was wounded and dying and another soldier shot and killed him to put him out of his misery
	-non-culpable in war but would be culpable if it was a prisoner of war

-example – euthanasia is culpable





Liberal system – 6 principles
1)
2)
3)
4)
5)
6)


Blameworthy 
	-if you make a rational decision to act
	-what does “blameworthy” mean and how does it differ from the Liberal system?

-For midterm: Know the Liberal principles and the case and be able to link the two

-criminal culpability is the application of the moral concept of blameworthiness

-Actus Reus checklist – hommocide (S. 222)
	-different offences


Child Porn
	-you can posess it. As long as you don’t have the intent to distribute it (“Sharpe” case)

-the liberal system doesn’t punish bad thinking, only bad actions


R. v. Meiler Case

-argument of defence – if he hadn’t jumped on him, the gun wouldn’t have gone off

-argument of the prosecution – brought the gun, loaded the gun, cocked the gun -> negligible contribution

-can be difficult to differentiate Actus Reus / Mens Rea 
	-without Actus Reus, you don’t have Mens Rea (guilty mind)

-You have to have the prohibited action first

-Liberal system – you have the right to think whatever you want if you haven’t hurt anyone


RESULT-ORIENTED DECISION MAKING

R. v. Nette

-Common law – very descriptive process
	-“hould I use this rule or make up a new rule?”


Result-oriented judicial decision making

-the judge almost always knows how they want to rule
-court tries to come up with a decision and tries to find a reason to support that decision
-ie. Latimer – judge didn’t want  to have to put him in jail for life so lessened the sentence, but the SCC said they couldn’t stand by that decision even though they understood the judge’s point of view



R.  v. Nette
	-man breaks into woman’s house to rob her but 48 hours later she dies

Binds her	 muffles her	he leaves	48 hours pass	she asphyxiates		she dies
________________________________________________________________________________
      |		          |		        |		            |		            |		  	      |

What caused her death?
	-they look at Smithers case
-the problem is that if it is true, you are convicting people, but  you can’t justify it under the Liberal principles re: blameworthy

They then look at the R. v. Harbotte case
	-SCC a little uncomfortable referring to Smithers case because he didn’t’ expect 48 hours to pass
	-they felt he should get punished but...

R. v. Harbotte
	-17 year old girl -> he tried to decide “how” he would kill her
	-decided Harbotte would hold her legs while the other guy kills/strangles her

Sexually 	Decides to	Harbotte	Other person	She dies
assaults her	kill her		hold her	strangles her
_______________________________________________________________
     |		     |		     |		          |		       |

-requires a stronger connection between holding her legs and death but convicts him because it is an essential, substantial and integral cause of death
-would not have been able to kill her if Harbotte had not held her legs down


-Plea bargain
-Number of counts
-Lower sentence
-Lesser included offences (2nd degree murder is a lesser included offence)

-1st degree murder – ineligible for parole for 25 years
-2nd degree murder – ineligible for parole for 10 years
-only offence considered worse than murder is treason

Homicide:
	-does something
	-direct / indirect
	-causes death
	-human being
Test made up in Smithers case:
-Contributing cause
	-deminimus range
	-negligible contribution

-Changed to significant contributing cause (modified test)
	-first thing they do is change the language
-if you are talking 1st degree murder, significant contributing cause + essential/substantial/integral

-What happens to Nette using this modified test?
	-not guilty of first degree murder because 48 hours went by therefore not substantial
	-convicted of 2nd degree murder


INTERVENING ACTS

What happens when the causal chain is broken?

R. v. Jordan (1956)

Fight outside	J stabs B	perforates	B rushed to	B given		B reacts to
Cafe		(prohibited 	B’s intestine	hospital		antibiotics	antibiotics
		action)			
___________________________________________________________________________
    |		      |		        |		      |		      |		      |
		

B taken off	Put back on		another		huge amounts		fluid		
Antibiotics	by another doctor	reaction	of IV fluid given		builds up
____________________________________________________________________________
      |		         |			      |		            |			      |

Asphyxiates bc of	dies
Build up of fluid
___________________________
              |		    |


-is there a chain of events that links the prohibited action to the death / prohibited consequence?
-wound mainly healed
-interventions by doctors breaks chain
-stab wound no longer operative cause

-rather than look at it as multiple causes, they see the break in the chain and he is found not guilty

-look at checklist – the operative cause still has to be operating in the end

-if there is an intervening cause that breaks the chain, accused is acquitted



R. v. Smith(1959)

-2 British Troops stationed in Germany
-brawl breaks out

Fight breaks	stabs with	perforates 	friends drop him while		friends drop
Out		bayonet	lung		carrying to infirmary		a second time
___________________________________________________________________________
     |                                |		        |			|			         |

Each time they drop	medical officers		give			give saline/		he
him – more blood	misdiagnose him	artificial		IV fluids (lungs		dies
enters lungs		as just a stab wound	respiration		fill with
						(danger increases 	saline)
by this)
__________________________________________________________________________________
            |				|		        |			         |			   |

-will he be guilty or acquitted using the test?
	-did Smith cause Cree’s death given case of Jordan?
	(on an exam, you would give all facts about all cases and say how they are the same / differ)

Argument: if he had received proper medical care, he would have had a 75% chance of survival

Actus Reas way of saying it:

W have to figure whether Smith caused Cree’s death

Is it the operative cause?
	-he wouldn’t have died if he hadn’t been misdiagnosed

(on an exam, show differences and similarities, then make an argument)

Similar to Jordan case re: chain broken but it is still an operative cause, not merely the setting in which another cause operates

Smith is different because the second cause has to be so overwhelming as to make the original would merely part of the history of the event
-In order to break the chain, the second cause has to be so overwhelming that the accused’s actions (original wound) is merely part of the history

In Jordan case -> the stab wound is the setting. It got him into the hospital and is part of the history.

In Smith case -> the facts are different.  It is not part of the history.

(This is an example of Result-oriented Judicial Decision Making)

In an exam situation:
	-first thing you want to write is the Actus Reas
	-checklist 
	-look at the definitions of causation (is there causation?)
		-is the causal chain met?
	-reference other cases
	-look at rules used in other cases (ie. contributing cause)

-Marked on:
-the description of the law – get the language
-*how you apply to deal with the law based on the facts (hard part)
-argue for/against
-write out your decision
-being marked on ability to communicate (paragraphs and sentences)
-know liberal principles 
-know tests and causation

Causation

Contributing cause
	-deminimus range
	-negligible contribution

Significant contributing cause
	-significant cause PLUS essential, substantial, integral

Operative cause
	-
	-

R. v. Blaue (1975)

-attacks a random 18 year old woman

-chain of events:
-stabs her
	
	-penetrates her lung

	-bleeds

	-doctors try to give her a blood transfusion but she refuses because she is a Jehovah’s witness

	-they can’t stop the bleeding as a result

-she dies (but there was an almost 100% chance she would have survived if given the transfusion)


When answering:
-remember you have to take your victim as you find them – rule from Smithers case
-look at both sides (guilty / not guilty
-is the question causation
-put into actus reas language
-remember that the law develops

-
-refusing  the transfusion breaks the chain


ACTUS REAS
	-Re: checklists
	(note: “cause” is an actus rea word)

Criminal liability

Actus Rea 

Mens Reas
-“guilty mind”
-mental state required for the offence (A/R)
-plus additional mental state required by provision of code
-ie. mental state required-> take this thing fraudulently with the intent to provide
							|
						(intent to deceive)

Section 229 - MURDER
	
Mens Reas words (ignore when putting together Actus Rea list)
	-intend to
	-means to (equivalent to intend)
	-knows
	-reckless (taking the risk even though it may cause damage)

He knows and means to – is this enough for 1st degree murder?
	-if it was planned and deliberate

Actus Rea – we are looking for the verbs


MIDTERM:

Worth 30% of final grade
Three parts
Part 1:
-mostly short answer, some fill in the blanks, some multiple choice
	-ie. arrest powers, common law system
	-definitions or lists on the board
		-ie. causation definition
		-ie. Liberal system 
		-ie. options you have if you want to plea bargain
		-ie. actus rea list
	-20 questions worth ½ mark each

Part 2:
	-2 short essay questions worth 5 marks each
		-ie. discussion we have had re: role of police in democracy
		-ie. difference between inquisitorial and common law system
		-quote re: legitimizing state (in notes?)

Part 3:
	-Fact situation
		-ie. a story – legal issues outlined – discuss and apply to facts
			-argue both sides 
		-majority of marks – how you deal with law and facts

-------------------------------------------------------------------------------------------------------------------------------------------
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	-Criminal Liability		
-Actus Reus / Mens Rea
-Liable Unless Defence
-Sentences	


		


LEVELS OF MENS REA

	Most Blameworthy




Least Blameworthy
	Inventory / Knowledge
	Subjective Test




Objective Test

	
	Wilful Blindness
	

	
	Recklessness
	

	
	Criminal Negligence
	

	
	Strict Liability
	

	
	Absolute Liability
	



· Did they commit the A/R?  If YES:
· Are they BLAMEWORTHY?

· Mens rea – mental state at the time of crime
· Mens rea + Actus rea = criminal liability


SUBJECTIVE TEST vs. OBJECTIVE TEST

· Contrast a SUBJECTIVE TEST with an OBJECTIVE TEST:

· A SUBJECTIVE TEST examines what the accused was actually thinking
· What was he thinking?
· What was going on in his head?

· An OBJECTIVE TEST: What a reasonable person would have thought in these circumstances

· Why would the court prefer a SUBJECTIVE TEST vs. an OBJECTIVE TEST?
· The court prefers subjective to ensure the costs and benefits were weighed when the individual chose to act
· The courts don’t like convicting people unless there is a subjective element
· We don’t assume everyone is reasonable
· Less serious offences, more objective test
· Would a reasonable person act this way?

BLAMEWORTHINESS
Protected under S.7 of the Charter



INTENTION / KNOWLEDGE

(*Actus Reus – focus on verbs and conditions)


· Mens Rea of intention / knowledge
· person MEANS TO / INTENDED  / did it WILFULLY -> all intention words (knows)


· INTENTON: an exercise of free will to use particular means to produce a particular result
· Question becomes “how do we know?”
· Is he telling the truth or not telling the truth? CREDIBILITY OF EVIDENCE


· How do we determine what he was actually thinking?
· Through a series of PROCEDURAL QUESTIONS 
· We ask questions and he tells his story
· Listen to him and judge whether he is credible by consistency
· We cannot look at past incidents
· We have to assume he is innocent
· Are there any witnesses?
· Look at the road and conditions


· In law, we presume people intend natural and probable consequences of their actions
· We have to be able to show that the accused had subjective foresight of the consequences
· To do this we have to look at :
· VIVA VOCE: (oral testimony as opposed to written)
· Looking at the credibility of the evidence
· what he said vs. what other people said 
· Question is: did they mean to / are they certain or substantially certain that their actions would lead to certain consequences?







	CASE : 
R. v. Buzzanga & Durochers (1979) Ont. CA
	TOPIC:
Intention / knowledge

	Charged under S. 319(2) of CCC :
Wilful promotion of hatred

	INFO:
· Want to build French school in Windsor; group doesn’t want to because it costs too much money. The people wanting to build it 

· Strategy : to put out a pamphlet presenting an inflammatory situation


	· Actus Reus
· Communicate statements - yes
· Not in private conversation - yes
· Promote Hatred - yes

	· Mens Rea
· Have to do A/R wilfully - yes
· Did they do this on purpose? 
· Were they substantially certain their action would lead to a certain consequence
· Not what your motive was, intention was not motive; it has to do with your desire to bring out the actus reas. 





· Intention is not motive
· Has to do with your desire to bring out the A/R

· Did they foresee that their action would lead to the promotion of hatred?
· They foresaw their pamphlet would promote hared according to the court (intended for a reaction)

· They intended for a reaction
· May not have intended for the outcome, but intended for a reaction

M/R Checklist:
Promoting hatred was: 
1) Conscious purpose 
OR
2) Foresaw distributing hand bill would lead to increased hatred 
(Even though also foresaw increased support)


· Intention -> Free will -> particular means (distributing handbill)

· Motive not same thing as intention
· Subjective element-> in their minds they had….
· What was in their heads

· We can’t go on actions alone (A/R) 
· We have to know the guy had objective foresight of his actions (???)



	
TRANSFERRED INTENT




· Rule: If the accused intends to commit an offence against one victim but accidentally commits A/R against another victim
· Victim 1 -> M/R
· Victim 2 -> A/R

	CASE : 
R. v. Droste (1984) SCC
	TOPIC:
Transferred Intent

	· S. 212 (b) of CCC :
· It is murder when a person, meaning to cause the death of a human being, by accident or mistake causes the death of another human being

· S. 214(2) of CCC:
· Classifies as first degree, a murder committed in any of the relevant ways specified in the Code, if that murder was planned and deliberate
· Imposes a harsher penalty because of the added moral culpability to a murder that is planned and deliberate
· Relates to M/R
· Identity of victim is irrelevant

	INFO: 
· Wants to take out an insurance policy on his wife and then kill her
· He tells everyone at work
· Drenches car in gas, hits her over the head
· By the time they finish fighting, his kids are dead in the back seat


	· Actus Reus
· Causes death - yes
· Human beings (kids) - yes
· Planned + deliberate - yes

	· Mens Rea
· Intent A/R - yes
· To kill (wife) - yes



· Court says:
· You planned an action
· You followed through
· They transferred M? to A?R (transfer of intent)
· It is planned + deliberate
· Even though the plan was not to kill the kids, there was still a plan to kill someone

· If you have the intent to kill Victim 1 but kill Victim 2, you transfer the intent

· We can look at Meileur case (reference):

	· R. v. Meiler Case

· -argument of defence – if he hadn’t jumped on him, the gun wouldn’t have gone off

· -argument of the prosecution – brought the gun, loaded the gun, cocked the gun -> negligible contribution

· -can be difficult to differentiate Actus Reus / Mens Rea 
· 	-without Actus Reus, you don’t have Mens Rea (guilty mind)

· -You have to have the prohibited action first

· -Liberal system – you have the right to think whatever you want if you haven’t hurt anyone







	
KNOWLEDGE





	CASE : 
Beaver v. The Queen (1958( SCC
	TOPIC:
Knowledge

	· Charged Beaver under drug and substances act with possession of a narcotic

· Subjective
· Fully subjective -> intent/knowledge

· Beaver had an honest belief, but evidence against not knowing isn’t enough

· Acquitted of possession because did not know what the substance was

· Convicted of selling a narcotic because presented the substance as a narcotic

	INFO: 
· Beaver and his brother are in jail with someone names Montroy and Al Demeter

· Montroy gives Beaver a pack of what he thinks is lactic acid
· “sell him” narcotic / heroin
· says it is milk powder



	· Actus Reus
· Did he possess? - yes
· A narcotic? - yes

	· Mens Rea
· Did he knowingly possess? - no


	SCC -> M/R  requirement to prove "possession" (ie. narcotic) -> crown required to prove the accused had the subjective knowledge of the nature of the object in possession 




MISSING INFO??
Wilful Blindness
· Oluwa case
· M/R -> knowledge
· Oluwa suspected he might have to land in Canada
· Realized it was probable
· Didn’t ask to confirm because he wanted to be able to deny it
· Wilfully blind -> equivalent to knowledge
· Treated the same -> have M/R/ -> convicted 
· What kind of test? Subjective
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Defence: MISTAKE OF FACT




· Mistake of fact: liberal principles conflict with certain laws

Cases we look at:
· 1980 - Pappajohn 
· 1983 – s. 265(4)
· 1985 – Sansregret
· 1992 – ss. 273.1, 273.2
· 1995 – Park
· 1999 – Ewanchuk


	1980 - Pappajohn



· Poppajohn stood that an honest but unreasonable belief that the victim consented negates M/R

· Real estate agent
· Convicted of rape
· Why should we allow him to get off?
· He said / she said
· Re: liberal principles: 
· Blameworthiness – can only blame someone if they are blameworthy
· Court said if he isn’t actually blameworthy, he can’t be charged 
· What is the problem with this?
· Conflict between s. 15 and the liberal principles
· Social conflict embedded in A/R and M/R
· Subjective question – what was going through his head?
· Groups can be discriminated against
· Men, women, race, etc. have different subjective experiences
· Look at circumstances

(side note: we look at Poppajohn re: Mistake of Fact


	s. 265 (4)



· What came out of Poppajohn case:
· s.265(4) – amended to consider “presence or absence of reasonable grounds for that belief” (Accused's belief as to consent)

· Honest but unreasonable belief - s.265(4)
· Look at the evidence
· Why would I think that is in his head?
· Look at reasonableness
· If it is really unreasonable it is harder for him to prove she wasn’t consenting
· If you allow people to be ignorant, it opens things up for sexual assault


	1983 – Rape laws change / sexual assault




	1985 – Sansregret (Clarified “honest but unreasonable belief”from Poppajohn case)
· Re: Rape



· Still working under old rape provisions:
· Sex
· Woman
· Not your wife
· No consent

· Mistake of fact
· The trial judge found that the appellant was not guilty of rape as defined in (then) s.143(a). Following the decision in R v. Pappajohn [1980] 2 S.C.R. 120 a mistake of fact defense would be allowed for rape when there was an honest belief in that fact
· Old rape laws (pre 1983)

· Early 20s – living with woman
· Been together over a year
· Abusive relationship
· She kicks him out after a year
· He breaks into house
· Threatens her with a file-like instrument
· He’s enraged
· She tells him to calm down and says they will get back together
· They have sex and he leaves
· The next day she calls the police but they do nothing
· His probation officer calls her and tells her to drop it
· A few weeks later he breaks in again
· He picks up a butcher knife and becomes enraged
· Accuses her of having a new boyfriend
· Makes her take off her clothes and stand in a doorway
· Strikes her and bashes the knife into the door
· Ties her hands behind her back
· Puts a sweater on her in case she is cold
· She tells him to calm down and says she left him because he doesn’t have a job
· They have sex
· She goes to leave and asks for a drive
· She drops him off and calls the police
· Police pick him up and charge him
· He is acquitted on the rape charge
· The court of appeal reverses and convicts
· Goes to SCC – he says “I honestly thought she was consenting. I know it was unreasonable but I thought she was consenting”
· SCC – this is their opportunity to re-examine Poppajohn
· If he honestly did believe, they can’t convict. Regardless of how unreasonable so:
· SCC says “he may have known, but had to realize she probably wasn’t into it

· Evidentiary question

· Any reasonable person would have known she was scared

· What kind of M/R are we looking for? Wilful blindness:
· He Suspects
· Realizes there is a probability
· Doesn’t determine so able to deny knowledge

· This is a subjective test

· Intent / knowledge = Wilfully blind

· Because this is the second time, he has to suspect
· She called the police the first time
· If the first event had not happened, he would have been acquitted

· Wilful blindness is the equivalent of knowledge

· They aren’t saying Pappajohn is wrong
· They say it can be applied if there was no knowledge (no wilful blindness)


	1992 – passes s. 273.1(2) and 273.2



· Parliament tries to set out provisions saying you can’t claim it was just sex

· s. 273.1(2)
· (a)Someone else consents
· drawing on established laws
· someone else can’t consent to have sex for another person

· (b) there can be no crime if the victim is incapable of consenting
· Most disputed – what if she is drunk
· victim incapable of consenting (tricky because if a girl is drunk she can’t consent and so it will always be rape)

· (c) if someone abuses a position of trust / authority tries to get consent (ie. coach, teacher)
· person in position of trust (teacher, coach) can’t consent

· (d) no means no (in Poppajohn “no” meant “have another drink)

· (e) where someone consents to some stuff and then changes their mind

· None of this changes Poppajohn
· The question comes in re: how it changes things

· S. 273.2
· Won’t accept “she was drunk but I thought she was consenting”
· Self-induced intoxication not a defence



	1995 – R. v. Park 



· The accused had an honest but mistaken belief that he had consent to engage in sexual relations
· There must be an air of reality to that defense
· ss. 15 and 28 of the Canadian Charter of Rights and Freedoms, guaranteeing equality to men and women

· Mistaken belief of defence
· Went on first date
· Stories of first date diverge
· He says they walked about having sex and went to her place and they messed around
· She says they talked about sex and birth control and sex is off the table because her religion is against birth control
· She answers the door in a bath robe
· He has sex with her
· She is in shock and completely frozen
· He says he thought she was consenting
· Doesn’t go to jury because of evidence
· The trial judge refused to put the mistaken belief defense to the jury, finding there was no "air of reality" to it, and concluding that the issue was simply one of "consent or no consent".
· Goes to court of appeal – new trial
· Appealed to SCC
· Court says Poppajohn still applies
· If you did believe, M/R
· If you look at the entire story, it must be reasonably and realistically capable of supporting that she was consenting
· Cannot be the accused saying “oh, I thought she was consenting”
· If that is all you’ve got there’s no air of reality
· Conviction restored and Park goes to jail
· Combination of both date rape and domestic assault



	
Defence: IMPLIED CONSENT




R. v. Ewanchuk (1999) SCC

· 17 year old girl applies for a job and gets a call for an interview
· Interview is in a van
· She gets in the van with the door open
· Job interview goes well
· He wants to show her his work in his trailer so she gets in and leaves the door open
· He closes the door and she thinks she is locked in
· She becomes frightened
· He approaches her and touches her
· She says “no”
· The pattern repeats and he gets more intimate each time
· Clear through her demeanour and words she is afraid
· She opens and runs out
· He is charged with sexual assault
· Goes to trial
· Trial judge says on basis of her actions, she was consenting
· (actions implied consent)
· Goes to court of appeal – upheld and agreed
· We have a gendered experience of that kind of event 
· Being in an enclosed space is a subjective experience and is threatening
· From his subjective experience, she could have left at any time
· She had a verbal negotiation (?)
· De-escalate potential to be harmed
· He says she never said no and didn’t leave
· He sees the verbal negotiation as her saying yes
· There is no defence of Implied Consent

	Her
	Him

	· Subjective: the experience is threatening for her
· No verbal negotiation
	· Subjective: she didn’t leave (so he took it as a “yes”)




· Liberal principles
· Subjective => Blameworthiness
· Individuals are the same
· s. 15 – groups different
· 15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

· What we are looking for is whether she consented
· Looking at A/R sexual assault
· Touch 
· Sexual nature
· Violates sexual integrity
· “no” means “no” and silence also means “no”

· M/R – “I thought she was consenting” does not = consent
· She has to affirmatively communicate by words or actions
· What we take from this case: 
· Court starts to put more restrictions 
· If she says no or silence means no
· It becomes harder to say “I honestly thought she was consenting”


Sample exam question (recent case discussed in class)

R. v. JA (SCC) 2011 

· Erotic asphyxiation
· Loses consciousness (her)
· He has anal sex with her with a dildo
· Afterward, they have regular sex
· 2 months later, she calls police and says although she consented to being asphyxiated, she never consented to anal sex
· Then she recanted saying she only called police because they were breaking up and he wanted custody of the kids
· He is charged
· Appeal goes to SCC

Arguments re: should he be acquitted or convicted

	Conviction
	Acquittal

	· Actus Reus
· No consent -> unconscious
· Silence means n o(passivity)

· Mens Rea
· Intent ->Meant to touch her

	· Actus Reus
· She did consent
· Evidence (ongoing sexual relationship)
· All evidence points to she consented
· She consented before and after consciousness





· Trial judge looks at it and says she has no capacity to consent because she is unconscious -> he convicts
· SCC convicts him even though she consented because once she was unconscious she was not in a state no consent
· There has to be ongoing consent to make sure women aren’t exploited 
· she was unconscious
· Laws made for sexual autonomy for women
· “Clearly she consented – she asked him to do it” 
· He was convicted


R. v. Leduc (1965) Yukon Territories, CA

Leduc walking down road
Sees a woman lying in a hut
· He goes in, has sex with her, rolls over and goes to sleep
· Police show up and discover she has been dead for a while (before Leduc got there)
· Still on intent / knowledge
· From a mistake of fact point of view – court just wanted o convict of something

	Rape
	Necrophilia

	· Actus Reus
· sex / int.(?)
· Woman
· Not wife
· Unconscious (so doesn’t consent)

· Mens Rea
· Intent to rape

	· Actus Reus
· Indecent interaction with dead body

· Mens Rea
· Did not mean to interfere with a dead body
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RECKLESSNESS





	Murder 229(a)(1)

Language:
· means to (does it with intent)
· cause bodily harm
· likely to cause death
· reckless whether death ensues or not
· reckless: has to have objective foresight
· ie. at a Sens game  
· beat someone up with a hockey stick 
· meant to cause harm
	· Intent / knowledge
· Subjective foresight

· Fully subjective

· More serious = higher you are on the chart

· Liberal principles = blameworthy


· Wilful blindness
· Suspects
· Knows it is likely
· doesn’t check
· so can deny knowledge


	Question:
· Did I have the ability to foresee the consequences of my actions
· see it could lead to death
	· Men's Rea
· Subjective

	Question:
· A reasonable person acting prudently wouldn't have assumed it was a risk
· would anyone else have realized it was a bad risk to take?
	· Objective
· Talks about a reasonable person



	Murder 229(a)(2)

· Arson433, 434 (?)
	· Subjective with objective element

· Recklessness
· Subjective foresight of the risk his conduct creates
· Reasonable person




· Blameworthy = must look at subjectivity

· Criminal law: individual commits a crime against the state

· Tort law: when 2 individuals are having a fight
· ie. 2 individuals slip and fall
· sue Wal-mart because argue that any reasonable person would have known to salt the ice
· what would they have known if you had asked them
· In tort law, you can sue for injuries

	· Manslaughter 234

· By criminal negligence - s.222(5)(b)

· By means of unlawful act - 222(6)(a)

· Criminal negligence causing death

	· Split subjective / objective with subjective element




· Objective with subjective element




Split subjective / objective with subjective element



Objective with subjective element



Subjective 
CRIMINAL NEGLIGENCE 
(problems start arising when parliament starts adding "negligence")
Criminal (above line)
Quasi-criminal

STRICT LIABILITY

Objective

Objective with subjective defence



ABSOLUTE LIABILITY
Objective 








	
MANSLAUGHTER






	CASE : 
R. v. Tutton (1989) SCC
	TOPIC:
Manslaughter

	· -5 year old son has diabetes (insulin dependent)
· -parents take him to the doctor and they say he needs an injection 2x / day
· -they also believe in faith healers
· ask faith healer to cure but doesn't work
· believe if they believe enough it will cure him
· next day, no insulin, son okay
· day after, not feeling well - believe it is the fly
· day after he dies

· Tutton is charged with manslaughter for causing death by criminal negligence
· overturned
· sent to SCC
· ask "what do we do with these people?"
· ask "what was parliament doing when they put criminal + negligence together?"

· Decision - 3 judges vs. 3 judges


	· 3 judges: 
· criminal negligence = recklessness because:
· has a subjective element 
· a reasonable person would not have taken the chance
· doing anything / omitting to do anything that is your duty is reckless

	· 3 judges:
· have to use objective test
· have to focus on negligence (objective)
· ask what a reasonable person would have done 
· but not happy with just an objective test
· modify objective test
· add subjective - what would a reasonable person do?
· can't be minor
· must be a MARKED AND SIGNIFICANT departure from what a reasonable person would have / ought to have done
· have to look at accused SUBJECTIVE STATE OF MIND / take it into account





· Both of them out of this desire to maintain liberal principles (push up chart)

· 1/2 the court went up to recklessness
· other 1/2 modified objective test 
· objective with subjective element
· they ended up sending it back to the crown 
· appeal dismissed and new trial ordered
· objective focuses on conduct as opposed to mental state or intention


criminal negligence s. 219 (?) - LOOK INTO THIS




	CASE : 
R. v. Creighton (1993) SCC
	TOPIC:
Manslaughter

	· Charged under s. 222(5)(a)
· CULPABLE HOMOCIDE - causes death of a human being by means of an unlawful act
· logic different than Tutton because different part of code
· Creighton and friends on cocaine and stoned
· injecting cocaine into girlfriend's arm all weekend
· final shot - she starts convulsing and foaming at mouth / seizure
· his friend starts to call 911 but Creighton tells him to stop 
· Creighton wipes his prints off everything
· he and his friend leave
· a few hours later his friend returns and finds her dead


	· Charged under 222
· by means of an unlawful act
· convicted at trial
· court of appeal convict and it goes to the SCC


	· unlawful act -trafficked
· 54 NCA - trafficked

	· serious act
· serious consequences


	· M/R of unlawful act
· administering a narcotic
· question is - is he guilty of killing her
· manslaughter for trafficking
· court splits 5-4

	
	



5 judges:
· subjective
· M/R of unlawful act
· does somethign manifestly dangerous
· assumed risk and went ahead
· didn't take the time to analyze the risk 
	· OBJECTIVE FEASIBILITY of a risk of bodily harm that is 
· more THAN TRIVIAL OR TRANSITORY in the context of doing something that is 
· MANIFESTLY DANGEROUS

	· we have an objective test on steroids

· modified objective test that sets the bar higher (must be a huge and stupid risk)


	· we can assume he is blameworthy unless he can raise without a doubt about his capacity to appreciate nature and extent of risk
· if the crown can prove...

	




· also, a provision under s. 220 (Criminal negligence causing death)
· what does this mean? 
· R. v. Waite (1989) SCC




	CASE : 
R. v. Waite (1989) SCC
	TOPIC:
Manslaughter

	· drinking and driving
· driving past bales of hay / a wagon ride with tractor carrying people
· Waite sees them down the road and decides to drive straight at them
· decides to play "chicken"
· Waite drives really fast towards them and at the last second turns but wasn't quick enough
· rears into them and kills some of them
· trial with jury
· acquitted of criminal negligence
· makes it t SCC - split 3/3


	· half the court
· reckless
· you know there's a risk but take it anyway
· would a reasonable person have taken the risk
	· other half
· use objective test
· marked and subsequent departure from what a reasonable person would have known he should have done
· licensed -you're already doing something dangerous so if you do something above the line - subjective element
· objective but going to modify it and added subjective element
· objective with subjective element test

· Objective but going to modify it and add subjective elements




	CASE : 
R. v. Ping (1921) Sask.,CA
	TOPIC
Quasi-criminal offence 

	· owns a general store in Saskatchewan
· sells soft drinks in store
· it is 1921 so "Temperance Act" still in effect
· provincial law regulating trade
· Quasi-criminal offence
· anyone who sells soft drinks has to have alcohol on the premises
· don't have to sell it, just have it
· people bringing alcohol across border
· one day receives an order of soft drinks and has 5 sealed bottles of drinks that already have alcohol in them
· court of appeal says convicting on A/R alone
· public welfare offence - not criminal 
· the truck driver knows but store owner did not
· store owner still convicted on A/R
· not even allowed to hire women
· rationale is to prevent white women from being sexually assaulted Quasi-criminal
· going to start at bottom with ABSOLUTE LIABILITY then fill in STRICT LIABILITY



	· There are quasi-criminal offences called PUBLIC WELFARE OFFENCES
· No M/R -> convict on A/R
· strictly objective - don't care whether you're blameworthy
· Case law just sits there until 1978 -> R. v. Sault Ste. Marie





	CASE : 
R. v. Sault Ste. Marie (1978) SCC
	TOPIC:
Public Welfare Offences

	CONCLUSION:
Dumping offence = public welfare offence -> provincial statute = strict liability offence 
Strict liability offence = no M/R required


	· City of SSM needs to get rid of garbage
· calls a waste disposal company
· the waste disposal company picks a site on a hill at Cannon Creek
· they do a "continuous slope landfill"
· sand, gravel, garbage, layers on top of hill
· toxins are being compressed into ground and leaking into spring

· s. 32(1)
· public welfare offence
· quasi-criminal 
· below line

· SSM charged under Water Resources Act
· basically a pollution act
· put toxins in - we will make you stop
· impose fine,...

· convicted at trial
· on appeal, say have to have M/R -> goes to SCC

· SCC says if above criminal line, have to have M/R
· criminal means M/R means some kind of subjective element

· Not a criminal matter, just wanted to prove you were polluting

	
· Criminal liability checklist -> A/R -> M/R -> convict

· A/R - allowed to be put in river
· M/R - Public Welfare Offence - so don't have to prove M/R but:
· must be able to prove you took all reasonable steps to avoid and didn't know A/R was committed

· rejected and created 	STRICT LIABILITY OFFENCES
· objective test with subjective element
· no M/R but defence can use due diligence
· "I didn't know I was doing it"
· after Charter is applied, review of ABSOLUTE AND STRICT LIABILITY
· Strict liability :  no M/R -> defence of due diligence
· Absolute liability:  public welfare offence -> no M/R -> A/R
· Charter - S. 7 - when taking away liberty, you can only do it if taking away principles of fundamental justice -> blameworthiness
· take objective test + blameworthiness and elevate to constitutional status




What if they have a mental illness? (potentially on exam)
Not criminally responsible by reason of mental disorder (NCRMD)


1. a)A MENTAL DISORDER:
b)makes offender incapable of appreciating
c)nature and quality of act
d)orknowing it is wrong

2. DISPOSITION

	1843 - McNauton Rules


	· voice in head telling him what to do
· waits for Prime Minister to come out of building with his secretary
· wants to kill Prime Minister but kills secretary instead
· court says he has a mental disorder and is incapable of knowing what he was doing
· insane therefore not rational 
· no weighing of pros/cons
· defence - not guilty by reason of insanity
· will not convict but instead detain you are crown's pleasure
· thrown in Bethlam Asylum

· (important to remember what is in s. 16)
· When disease of mind cannot apply liberal principles
· S. 16 - elements (1)(a)(b)(c)(d) and (2)

· what is a mental disorder under s. 16:
· MENTAL DISORDER = disease of mind
· in 1843 they had a different view than we do now

· S.16 -> no person is criminally responsible for an act committed while insane that rendered the person incapable of knowing what he did was wrong.







	R. v. Cooper (1980) SCC

	 
· Outpatient at Hamilton Psych. hospital
· Lives at home (outpatient)
· Some patients live at the hospital
· Invited to a party for all patients 
· Denise Hobbs - an inpatient at the party
· Tries to have sex with her - becomes impatient
· Chokes her to death
· Charged with murder and convicted
· Court of appeal does not overturn
· Does to SCC
· Defence - has disease of mind therefore should not be held criminally responsible




	A


· Disease of mind / mental disorders
· for purpose of criminal law
· any disorder that impairs the human mind and its functioning
· liberal function -> inability to weigh rationally
· legal issue - judge's decision

· 2 exceptions 
· self-induced states that involve drugs and alcohol
· practical call  / legal question

· transitory mental states
· not permanent - short period of time

· under s. 16 - make accused capable of "appreciating"
· what does it mean to "appreciate?"


	B



Barnier (1980) SCC

· APPRECIATE:
· must be more than just bare knowledge or awareness
· must be able to analyze knowledge or awareness

· Cooper case goes further 
· must be some level of emotional and intentional awareness
· that allows you to perceive consequences, impact and results



	C



 s. 16 - "nature and quality of act"

Kjeldsen (1981) SCC

· Kjeldsen is a psychopath
· feels no remorse
· feels no emotional connection or compassion for his victims
· incapable of feeling remorse
· charged with rape and murder
· ends up in an institution

· 1) institution
· gets off on a day pass
· female taxi driver
· hits her with a rock and kills her

· 2)N.C.R.M.D
· Not Criminally Responsible on account of Mental Disorder
· trial judge convicts
· court of appeal convicts
· goes to SCC
· say he is suffering from  a disease of the mind, but the question is:
· can he estimate and understand whether he has a normal emotional response to what he has done
· don't have to feel guilt or remorse
· only have to know - hit head with rock - crush skull + die

· If you apply the test, he gets off
· Nature and quality of the act
· they want to keep this test narrow because they don't want people to get off just because they don't feel guilt


R. v. Swain (1986) Ont CA

· Swain - no history of mental illness
· has children and a wife
· comes home at midnight and believes devils are surrounding his house 
· has to protect his wife and kids by cleansing them and washing them / spitting on them
· in his delusional state, he picks up kids and starts twirling them around
· his wife is freaked out because no history of mental illness -> mental breakdown
· he sits on his wife to hold her down and carves an 'x' in her chest
· charged with assault
· went through treatment by the time it gets to court
· causing injury -> most than just knowing (?)
· didn't know he was causing injury -> cutting act -> bleeding



	1D



"Knowing it's Wrong"

· doesn't mean you know it's legally wrong
· know it's morally wrong
· you know it's wrong according to the ordinary standards of society
· know it is morally wrong and apply what you're doing
· wants to protect her - in his mind, what he's doing is protecting her

s. 16 - DISPOSITION

· put in an institution and held there until the doctors feel it is okay to let you out
· stay in hospital (jail for criminally insane)
· stay until they feel they can let you go
· review board once detained
· right to call witnesses and an appeal
· the review board has to look at 4 things:
	1) whether they need to protect public because dangerous
	2) think about his mental condition (treatment, progress, ...)
	3) how to best reintegrate the person back into society
	4)consider any other needs he may have

3 options
1) absolute discharge
2) conditional discharge
3) detained in hospital

· BUT code requires they pick the least restrictive one 
· take reintegration, public safety, etc. into consideration
· have to discharge unless can prove a significant threat to public safety



November 24, 2011

Intoxication (on mens rea)
1. General and Specific Intent Offences
Voluntariness and Automatism (actus reus)
Triggered by:
1. Normal states
2. External Trauma
3. (In)voluntary consumption of alcohol

S.33 (1): Intoxication
Crimes of Specific intent: sometimes were going to take alcohol into account when looking at mens rea and sometimes not.
-Murder
-Robbery
-B&E with intent to commit and indictable offense
-Assault with intent to resist arrest
-Touching a child for sexual purpose
-Theft

Crimes of general intent: even if you were so drunk that you couldn’t understand what you were doing, we’re going to blame you because you decided to get drunk
-Manslaughter
-Assault (also includes assault causing bodily harm, aggravated assault)
-Impaired driving
-Sexual Assault
-Mischief 

Voluntariness
Mental element of A/R	
Result of the accuser’s exercise of his free will, only punish when individuals consciously makes a decision.

Automatism: state of impaired consciousness in which the individual is capable of action but that individual has no voluntary control over that action. 
Triggered by 3 states (normal states, external trauma, in/voluntary consumption of alcohol)
1. Normal States:

R v Parks
He comes from of a family that suffers from sleep disorders, very common. While sleeping gets in the car, drives to his in-laws place, goes in the house, grabs a knife and attacks them. Mother-in-law dies, father-in-law only one who survives. Charged and acquitted at trial. Goes to the SCC and they say a sleep walking can’t think (m/r), or reflect (m/r), or perform voluntary acts (a/r). Therefore what he did was involuntary. 

2. External Trauma:  (blow to the head, injection, 
Bleta (blow to the head)
Fight with Gafi, Bleta falls and smashes his head on the ground. Gets up and looks really stunned. Bleta gets up and stumbles after Gafi, stabs him in the neck and kills him. Acquitted at trial level, goes up to court of appeal, acquitted, SCC agrees with court of appeal. The hit on his head put him in a temporary state where his brain was not functioning. Although he was able to get up and stab Gafi, because of his blow to the head (external trauma), he did not voluntarily kill Gafi

Quick (injection)
Works as an orderly in a hospital, he’s a diabetic, injects insulin in his body.  Puts too much insulin in his body and goes into and insulin reaction. Brain can no longer function. Beats the crap out of the patient. Goes to the court, they say the insulin acted as an external trauma.  Action was not voluntary, no a/r. Acquitted.

Rabey
Going to college at the U of T. Has a crush on a girl in residence. Goes to her room one day and doesn’t see the girl but finds a letter. She talks about all the guys she’s met including Rabey and says they’re all a bunch of nothings. He leaves the room and the next morning he goes to his geology class and in the lab he picks up a rock and puts it in his pocket. When the class is over he runs into the girl. They talk as if everything is fine until her grabs her and starts hitting her with the rock. She fall unconscious and when she wakes up he’s choking her. Charged with assault and the trial judge acquits him because he’s acting like an automaton.  Court of appeal says that makes no sense he should be charged, goes up to SCC. Don’t know what happens with Rabey but we know he has another trial. 
Transient disturbance of consciousness (like sleepwalking, hit on head, insulin). Malfunction of the mind that finds its source in some internal weakness or condition of the accused.  Did he have a disease of the mind?  NCRMD or has a/r m/r and gets convicted.

3. (In)voluntary consumption of Drugs/Alcohol: 
King
He has to have a tooth pulled out. He drives to the dentist and to help him deal with the pain the dentist gives him laughing gas. After a while they let him leave. Gets into his car on the side of the road, floors it and smashes into the car in front of him. Not charged with impaired driving. Consumption was involuntary and he didn’t crash on purpose. 

Daviault
Older man, has been an alcoholic for years. Spend the afternoon at the bar, has 7-8 bottles of beer. Ask his wife to bring him brandy that evening. She’s partially paralyzed and in a wheel chair. They each have a drink of brandy. She drinks part of the glass and falls asleep in her wheel chair.  Around 4am she wakes up because she has to go to the bathroom. As she’s going to the bathroom Daviault appears, grabs her, wheels her in the room, throws her on the bed and rapes her. Wakes up later in the morning naked in the bed and doesn’t remember anything about the night before.  Evidence shows sometime between 6:30 and 3am he drank the rest of the brandy. Only reason he can survive that much alcohol in his system is because he is a chronic alcoholic. He says I’m like the sleepwalker; I could not exercise my free will because I was intoxicated. But he knew what he was drinking and drank on purpose. 
Under section 7 of the charter, we are all guaranteed to the life, liberty and security. 
Extreme intoxication that makes the accused unable to exercise this free will means there is no voluntariness, he’s acting like an automaton, there is no a/r, he is acquitted.


**POSSIBLE EXAM QUESTION: Difference between liberal principals and the charter? Presumption of innocents, double jeopardy part of charter of rights
Charter lists a bunch of liberal rights, can’t take away someone’s liberty unless you comply with (?)**

S33.1 self induced intoxication is not a defence to an offence that involves an offense with interference with bodily integrity and can’t be used as an excuse. 
Can’t say that self induced intoxication makes your act involuntary

3 kinds of drunkenness
1. Mild intoxications: relaxes inhibitions and leads to unacceptable social behaviour. Does not negate mens rea.
2. Advanced intoxications:  drunk enough that you can’t form the specific intent of your actions (the alcohol has impaired your foresight of the consequences).  Specific intent = no m/r. General intent = yes m/r
3. Extreme intoxication:  So drunk that it’s involuntary act. No A/R. Very rare situation and possibility that S. 33.1 limits it to non violent types of offences (open to a constitutional challenge).


PARTIES to an offence
1) Accused

2) S 21 (1) aids and abets accused
A/R Dunlop and Sylvester v R
Drinking at a bar with other girls, invited by 2 men to go to a bike yard to continue the party and 18 of the men assault the two girls. Dunlop and Sylvester watch the 18 guys rape the girl. Charged with aiding and abetting to the girls rape

-Has to be more the just mere presence
-Include encouragement or facilitation (keeping a look out, enticing the victims to the look out of preventing escaping of the victims)

The 2 men are acquitted because they weren’t encouraging or facilitating the rape.
Presence and prior knowledge about accused plan = encouragement. Later charged with 

M/R Curran
Curran and Defoe are in a mall; Defoe wants to rob someone in the mall (Armand). Follows him to an empty stairway. Defoe throws him down the stairway, when Defoe goes to rob him; he gouges out his eyes so Curran says that’s not good enough because a blind man can still talk. Then Defoe chokes Armand to death. Curran charged with abiding and aids because he encourages Defoe to kill Armand. 

Intent to encourage or facilitate (mental state)
Also have to have subject of foresight to accused action (Armand’s death)
Curran says I didn’t tell him to kill Armand. 

3) Common Intention S 21 (2)
D1 and D2 agree they have a common intention to carry out an unlawful purpose A/R
Ex: B&E - both break in and one of them sexually assaults someone in the house. Does the other person also get accused of assault? Yes because you both agreed to an unlawful purpose, as long as you knew the person would commit the first offence, or you ought to have known that the person would commit an offence then you can be convicted of his criminal actions. M/R

R v Puffer, McFall, Kizyma
Decide to go out one night to find gay men and assault them.  They find a victim, so all 3 of them tie up the victim, all 3 of them beat the victim, then the 3 of them start to leave. Kizyma decides to go back and ties a pillow to the guys face. Think the victim is going to yell and draw attention to them so the pillow will silence him so they can get away. The victim suffocates and dies. 
Do Puffer and McFall also get charged? Yes because they agreed to victimize a gay person.
Court tells them you knew or ought to have known that Kizyma was going to kill someone.  All 3 convicted of murder.
*Only for MURDER* In order to convict someone of murder under this section, there has to be some subjective knowledge that murder was a probable consequence. 
You knew = subjective
Ought to have known = objective 

4) Counselling S. 22 (4)
A/R When someone recommends, procures, solicits, urges or incites someone else to commit an unlawful act. 
M/R if you’re going to do A/R then you should be responsible for any offence that you ought to have known was likely to be committed. 
*for MURDER* have to have some subjective foresight

5) Being an accessory after the fact S. 23 (1)
A/R Receiving, comforting, or assisting the accused so they can escape
M/R Know the person has committed an offence, or be wilfully blind to the fact

Duong
Iam is wanted for murder, he’s been running for 2 weeks. Iam shows up at Duong’s door, Duong lets him in his house to hind but doesn’t want to know. He convicted for being an accessory after the fact because he received and comforted and was wilfully blind to the fact.
Only get half the punishment


DEFENCES to an offence
Have to look at: Crim liable? - A/R - M/R - Defence or excuses

1) Necessity
R v Dudley and Stephens
Sailors, gypsies, cabin boy. No water and only 2 cans of cabbage. The cabin boy is lying in the life boat almost dead, D&S say they should kill him and eat him. Brooks says no. After he’s killed all 3 eat him. D&S charged with murder because they ate the cabin boy. They admit to doing it, but said they had no choice, urgent situation of clear and imminent peril when compliance with the law is impossible. 

Perka et al. V R
Is in a boat off the BC coast, and the boat is full of drugs, 7 million $ worth of drugs. Doesn’t want to bring it on Canadian soil, waiting for another boat to take it into the states. Weather gets bad so the boat fills up with water and they have no choice but to land their boat on BC soil. To save their drugs, they put it on the beach. Charged with possession and intent to distribute/ traffic. Said they had to import it, if not we would have drowned. Just because you’re doing something unlawful doesn’t mean you can’t use necessity as reason. 

2) Duress S. 17 
You only commit the crime because there is some threat of immediate death or bodily harm from a person who is present where the accused believes that the threat will be carried out. 
Even if you have A/R and M/R you’re not blame worthy. Has to be an imminent threat. After that decision also have to have common law for duress

Carker
In Oakalle Prison Farm, everyone is in their cells but there’s a riot going on. Carker is just sitting there waiting for the riot to finish. The guys next door say you better start destroying your cell and riot or we’re going to get you. So he smashes his toilet, but then he’s charged. Admits he destroyed his toilet but only did it because the guys next door would knife him if he didn’t. Court doesn’t let him use that offence because the guys said they would get him later, not that minute. So he’s convicted.

3) Provocation S. 232
Called partial defence because there are certain circumstances where a conviction of murder will be reduced to manslaughter. 
If in the heat of passion caused by some sudden provocation (would include a wrongful act of insult [objective]) which would deprive an ordinary person of their self control and the accused acts [subjective] on the sudden (suddenly) without time for his passion to cool.

4) Self Defence S. 34, 35, 37
Use for as is reasonably necessary to defend yourself or others. 

5) Defence of Property S. 38-42
Works the same way as self defence

SENTENCING
Deterrence:  belief is if you increase the penalty (pain) = less likely people will be to act
Specific deterrence  try to deter the person who is being sentenced
General deterrence  try to deter other in the community
Retribution: “eye for an eye”, incapacitation
Rehabilitation: reintegration in the community
	
December 1, 2011
-Defence – full conviction

-has to more than just mere presence
-men acquitted

-presence and prior knowledge is enough to encourage it to happen
-they showed up to watch and found to aid and abed
-Mens rea – curran case
	-gages out his eyes and choked him to death

-encouragement

Common intention

s. 21(2)


-For murder must have a subjective foresight

-s.23
Accessory afte the fact
	-know person was a party 
	-actus reus assisting, comforting, 
	-must know person committed offence or wilfully blind

-sentence half the of the offender sentence


DEFENCES
-process and criminal liability?

NECESSITY

-Dudley and Stephens
	-necessity
	-imminent – about to die and can’t do anything lawful to prevent it
	
-Marijuana – BC harbour
	-charged with importing and trafficking
	-clean and imminent parel	
		-could the have dne something legal

DURESS
-prison farm
-hostages
-was told he would be hurt and killed if didn’t damage cell
-wasn’t convicted bc threat wasn’t immediate


PROVOCATION
s. 232

-heat of passion and caused by some provocation
-wrongful act 


SELF-DEFENCE
-s. 34 (?), 35 (?), 37

SENTENCING
-people are rational

Specific and General deterrence

-principles: 
deterrence, retribution and rehabilitation














EXAM
Cumulative
4 sections
-Part 1 fill in the blank and multiple choice, 20 questions, 1 mark each 20% of exam
-Part 2 cases; pick 3 cases or 12 (by name). Kow what the facts are and legal rule that came from that case. Each of the questions is worth 5 marks, 15% of exam
-Part 3 fact situation like on midterm, given story tell her about the law that was applied, legal rule that came out, apply that to the fact situation, more focus on after the midterm 20% of exam (most likely papajohn)
-Part 4 short essay style questions, you have to do 1 and 2, choose to do 3 or 4 after. 15 marks each,  45% of exam


CJS looks a certain way because of the way it’s made
Liberal principals and equality (conflicts between political and social issues)
Criminal trial as social ritual that legitimises that authority
Not conflict between equality and liberalism
Reframe the law so it protects not only the white man but also woman and different races
Police just reflects beliefs in society, just like us but with uniforms

	



