


COMMON LAW

· Common law is a set of decisions that are made over time and with respect to certain cases as they came up
· Common law is a collection of all those decisions 
· Tells us about who we are as a society and also tells us as to who were as a society 
· Great window into the politics of today
· Gives us an opportunity to concretize the politics of today 
· All about morality – as to what we as a society believe is moral
· Law provides as a mechanism 
i. DISCURSIVE
· Solve problems through text and talk
ii. Historical creation designed to legitimize the State
iii. Steeped in liberal principles that define this relationships between citizen and state through rules of due process
iv. To create a relationship between the citizen and the state
Dudley and Stephens : 
· R v Dudley + Stephens (1884) UK
· John Henry Want wants to buy a yacht = buys one in London called the MIGNONETTE
· Gets it to Australia and hires 4 people to get it 
· Dudley = the Captain
· Stephens = Mate
· Brooks = Sea mate
· Parker = Cabin boy
· The ship sinks on its way, the 4 end in up in a lifeboat
· Barely have food and have no water, catch a turtle on the 4th day, on the 8th day start to drink their urine
· Talk about cannibalism but doesn’t go anywhere, but on day 14, the cabin boy gets really sick and the thought of cannibalism seems good
· Brooks opposes in the vote but Dudley and Stephens win the vote and kill parker and carve him in
· Brooks then decides to eat him too since they are dying
· Dudley keeps the bones of Parker to give to his mother as she’d like to bury him
· They do not even hide the story and after the story gets out in London, Dudley and Stephens get charged with murder
· Have a social conflict – some think it’s okay but some don’t
· Legal issue here is whether they have a defence (going to hang if convicted)
· Is there a defence of necessity 
· There could be situations of clear and imminent peril – when there’s no legal alternative 
· Discursive – listen to the story from the people, witnesses and then decide 
· Criminological aspect says there is defence of necessity but you didn’t have it, should’ve figured something else
· This case would allow the working class to commit crimes and get away with it
· Great deal of social upheaval that’s class based and socially based at that time 

Common Law History
· Canadian common law stems from London
· England in the early 1000s was a collection of individual kingdoms 
· In 1066 with Norman conquest – by force, bring an army 
· William the conqueror was able to conquer and win battle but has to figure out how to establish authority to govern the people
· Small municipalities and villages, but those people will hate you and not follow your orders once you leave
· Sends ITINERANT JUDGES – not individual vs. individual
· Notion that the criminal
· Conflict is with the state and with the king because the conflict has violated the kings peace
·  Kings authority stretches over the island and the state is the only one who can solve the problem
· Creating legitimacy that has conquered 
· Monopoly 
· How well they come up with rituals and practices that people will buy into 
· As the common law developed, in order to give people certainty and to make people feel like they were being treated fairly – 
· Precedence – decide disputes by referring to decisions in similar past disputes and use each case to develop rules to deal with similar cases in the future (DOCTRINE OF PRECEDENCE)
· Call the body of stories, of cases the body of common law  
· All stories, look at the rules of the past  apply it now or does something have to change?
· Common law is designed to reflect the rules of today 
· As the body of common law grew and things became complicated in the 16th century, look at precedence but give you right to appeal 
· King is the one who’s going to decide what the laws will look like 
· Local appeal (circuit)
· DOCTRINE OF STARE DECISIS
· Precedents 
· King  Local Appeal (circuit)  Precedents 
· Ontario can’t tell Alberta what to do and vice versa
· SCC  Provincial Courts  Local 
· Common law that is developed through his process is brought to North America through British settlers
· When Europeans first arrived, 100s of indigenous communities who had their own law
· When French arrived, have laws differently, enforced it by putting a flag in the ground
· Britishers, used more negotiation and colonising 
· Criminal law was used both to force people in 
· Criminal law has trouble responding to/on indigenous issues
· Monopoly over the use of force only gets you so far
· When Canada becomes a country, in 1867, it becomes a common law country with the exception of the civil law in Quebec 
· However, criminal law, all public law is common law, the same throughout Canada, even in Quebec
· Civil law (Quebec)
· 1890
· 1892 decided to write their own criminal code (CCC)
· CRIMINAL CODE defines crimes and talks about criminal procedures, determines what punishments must be and to an extent, appeals processes
· Just because isn’t written down doesn’t mean it’s not a code
· CC is still a common law approach to law
· See tension between the legislature, fiddling with the criminal law and judges fiddling with it
· Common law – JUDICUAL INTERPRETATION 
· Reasoning they apply becomes very important
· Definitions that come out of each new case
· 
Liberal Principles
· Blameworthiness 
· Criminal law is designed to restrict what the state can do
· One of the things the govt is trying to balance 
· Liberal principles  Monopoly of use of force (Capitol Hill Riots) 
· Competitive visions of CJS
· Crime control model 
· Due process model
· Charter of rights
· Charter
· R v Oakes
· LIBERALISM = is different from what we might of learned from before

Rational
· Basic building block of society is the individual who is assumed to be rational
· Society is negative rational individuals
· Rationality is motivated by self-interest
· Freedom = want to be able to do what I want to do
· Laws a problem because it constraints their freedom
· If there’s no law, someone can do something to an individual who doesn’t wish to do the same = infringes their freedom
· Some people are going to break the deal, they’re going to transgress
· Transgressor = someone who breaks the liberal
· We’re going to give one body in society the right to use force and it’s to make sure if the transgressors break the rules, they get punished
· That body is the STATE
· Monopoly over the use of force
· Right to use violence, we give it to the state because by punishing transgressors, we all get to maximize our freedom 
· Only person to use force is the state and they exercise it through police officers which is where the state has its most authority 
· Police, army officers etc.
· Mechanism used to prevent police officers from making mistakes is the criminal law
· The role of the criminal law is to maximize individual freedom and protect individual citizens from the states monopoly over to use of force
· Weapons change things, precisely because weapon is taking back the monopoly over the use of force
· Once they attack the Capitol building, then it becomes insurrection where we’re saying the state has completely lost its legitimacy and we were using force to overthrow the state
· State is the one that can legally use that violence in it just by right
· Self-defence is different though
· PACKARD = theorizes that when you sit in court, you watch judges get pulled between 2 poles that there are 2 different approaches to the criminal law on the bench and that they’re pulled between these 2 different poles 
· CRIME CONTROL MODEL =	
i. Assumes the criminal justice system exits to repress it through a managerial approach – not to prevent it or make it disappear (always have crime because individuals are going to exercise their rationality) – manage crime
ii. Police screen people in and out of the system (charging or not) and encouraging the people who go through the system to plead guilty as soon as possible 
iii. Want guilty pleas because that increases our efficiency as managers 
iv. Because the cops have preselected the bad guys and determined who’s guilty, punishment should be swift. We need to convict and public punish 
a. From this point of view, anything past it like an appeal process is just a waste of time
· CCM is about punishing 
· DUE PROCESS MODEL = keeping the principal, its kind of what criminal law is all about 
· CJS exists to protect vulnerable individuals from the overwhelming power of the state (Liberal Principle)
· Police use MOUF  (Monopoly over use of force)
· Crim attorney (prosecutors) – vast resources and state to make a case
· Role of CJS is to hold state (officials) accountable for the use of MOUF 
· Not enough to just punish  D’S – have to SHOW state followed its own rules
· Criminal law tells you and police what they can and cannot do
· The person who developed the 2 models was trying to explain why judges come up with the decisions they come up 
· Judges are motivated to come up with a punishment that will resonate with Canadian values
· Courts try to bring it back to the liberal principles









