FINAL NOTES

LESSON 6
MORAL STATUS OF THE HUMAN FETUS


Abortion: History, Standard Positions, and Philosophy

 abortion in the direct sense is the deliberate and intentional termination of a human pregnancy resulting in the death of the fetus 
· Abortion has long been an important debate, even appearing in the Hippocratic oath 
· Saint Thomas Aquinas and saint Augustine vs the contemporary catholic position on “ensoulment” 
 Abortion questions “what is a person?” 
· It is a very serious debate that is present in the public and political environment 

The Legal Status of Abortion in Canada

 Abortion in Canada is “not illegal”
· For some: a fetus is not a person, so this is appropriate since Canadian Law protects rights and freedoms of persons…
· For others: a fetus is a person, so this absence of a law amounts to permitting a practice of murder 
· Here lies the “metaphysical” disagreement on the question of “what is a person”

 An estimated 30% of pregnancies are spontaneously aborted (sometimes before the woman knows she is pregnant)

 miscarriage occur for various reasons and some research indicate that a significant number of miscarriage occur due to some physiological abnormality in the fetus 

 abortion is to choose to kill the fetus – however some abortions are not unethical 

· i.e. Catholics consider it murder but Islam considers is understandable 

 in Canadian law, the fetus is not regarded as a person. Therefore, abortion is allowed.

1892- abortion illegal – first consolidation of criminal code 
1969-still illegal but with exceptions (i.e. mother’s life is in danger)- revision to criminal code 
· sec.251 establishes “therapeutic abortion committees” to review applications for abortion 
1988- Morgentaler v The Queen: debates
· decision in favor of dr. morgentaler strikes down sec.251 on grounds that it violates the pregnant woman’s charter rights, particularly section 7, security of the person

R. v. Morgentaler
· Supreme Court of Canada 
· The abortion provision in the Criminal Code of Canada was unconstitutional. 
· Since this ruling, there have been no criminal laws regulating abortion in Canada. 
· Prior to this ruling, section 251.9 of the Criminal Code,[2] allowed for abortions to be performed at only accredited hospitals with the proper certification. 
· S. 251 Forcing a woman, by threat of criminal sanction, to carry a fetus to term unless she meets certain criteria unrelated to her own priorities and aspirations, is a profound interference with a woman’s body and thus a violation of security of the person.
· Section 251 of the criminal Code infringes the right to security of the person of many pregnant women.
· S. 251 WAS SHUT DOWN

It is always morally wrong to kill a human individual.
The law may legitimately prohibit the killing of human individuals.
The fetus is a human individual.
Abortion is always morally wrong.
The law may legitimately prohibit abortion.

 in the eyes of Canadian law, and in the consistent verdicts of the supreme court, the legal status of “personhood” can only be granted at time of birth 

Framing the Philosophical Debate

“what is the moral status of the fetus?” and “what are the pregnant woman’s rights?”

 “what is the differences between biological human being and a person?”
· A living being possessing human DNA?
· A living being possessing the psychological qualities that make a human life meaningful?
· A “moral person?” (Warren)
 is the debate even properly frames as a competition of “rights”?

 the pregnant woman, and the fetus.
· These 2 subjects in question
· Is the fetus a person?

Why abortion in immoral- DON MARQUIS

 Marquis attempts to offer a philosophical argument, not based on religious belief or conceptual misunderstanding, against abortion 
· For him, abortion is in the same moral category as killing an innocent adult human being
· Question: why is killing an innocent adult human being wrong? Because of the loss of a future
· Future-like-our arguments in relation to “discontinuation”
· Abortion is wrong because is deprives the fetus of a future like ours 
· Does the future-like-outs argument prohibit contraception too? 

 He is against abortions. Instead of questioning the rights of the fetus, he questions “why is killing an innocent adult human being wrong?” and “why and when is killing wrong?”

 He says that killing is wrong because of the loss of a future. Therefore, killing a fetus is wrong because of a loss of a valuable future 

On the Moral and Legal Status of Abortion – MARY ANNE WARREN

 Watten begins from the question: “how should we define the moral community, the set of beings with full and equal moral rights?”
· Biological entities?
· Potential persons?

 Warrens sketch of character traits of “persons”:

1. consciousness (and particularly sentience) 
2. reasoning 
3. self-motivated action 
4. communication 
5. self-awareness

 what about infanticide? What about person’s ins PVS(persistent vegetative state)? 
 what about a “potential” person? Not enough for full entry into the moral community…

 Traits of a person? What is a person? She states some traits, but a fetus doesn’t have these traits, only DNA 

 what about a potential person? She says that even this potential doesn’t compare to the rights of the fully grown woman’s right to abortion 



A Defense of Abortion- JUDITH JARVIS THOMPSON 

 Thomson begins by assuming (for the sake of argument) that the fetus is a person, and then argues that even if the fetus is granted personhood, this does not entail that abortion is impermissible 

 Do we really believe that a “right to life” always outweighs a “right to bodily integrity”? 

 the society of music lovers …
· Do you have a duty to remain “plugged in” or do you have a right to your own body? 
· What if it was for 9 years? Or for only an hour?

 Thomson believes that even if the right to life acknowledged, the right to ones’ bodily integrity is not necessarily overridden…
· Positive rights vs. negative rights
· Difficult to establish, but likely some abortions will be unjust, others not.

 Moral decency
· What might we say of someone who unplugged themselves if the violinist only needed a single hour of your kidney
· Not in the sense of “rights”, but in the sense of the moral characters of the person who can help

 it might then be legitimate to say “you ought to allow the one hour of use of your kidneys” without implying that the violinist has a “right” to that use…

 philosophical nuance: perhaps the abortion question does not turn on the question of a right to life after all…















More on the Philosophical Abortion Debate 

 Acts of abortion are best evaluated by Virtue Ethics (Thomson) 

Virtue Ethics and Abortion – ROSALIND HURSTHOUSE

 Hursthouse defends virtue ethics against the claim that it doesn’t give us “action guiding” principles 

 virtue ethics does not assume that solving ethical dilemmas should be as simple as applying a straightforward principle or doing a simple calculation 
· The question cannot be “would a virtuous person even have an abortion,” but rather “is this abortion in these circumstances for this woman and her decision-making partners (father, family, etc.) as virtuous, a vicious, or a neutral action?

 argues that virtue ethics does offer plenty of action-guiding principles 

however, virtue ethics does not state whether an action is virtuous or not unless we know the context. When it comes to a particularly difficult dilemma, such as the abortion debate, virtue ethics would not attempt to say that abortion either is or is not immoral 

 Hursthouse says that Thomsons debate shouldn’t be a question of rights since a right to life does not establish that killing is always wrong 

 virtue ethics considers killing to be a serious matter in all cases. Hursthouse says that the decision of abortion needs to be evaluated as virtuous, vicious, or neutral 

Abortion through a feminist ethics lens- SUSAN SHERWIN 

 Most participants in the debate on abortion assume a feminist approach will be the same as a “liberal” approach (giving a woman the right to choose) 

 A feminist approach may reach similar conclusions, but it should not be mistaken for a “liberal” approach because it has very different reasons

  Feminists consider it self-evident that the pregnant woman is a subject of principal concern in abortion decisions. In most non-feminist accounts, however, not only is she not perceived as central, she is rendered virtually invisible” (161).

• Feminist analysis will focus also on the safety of women given that, even when abortions are illegal and unsafe, women still seek abortions... 

• Feminist analysis begins by assuming that by and large women take the abortion decision very seriously, and almost never for merely frivolous reasons...
 • Abortion access essential for women if they are to escape from economic or social oppression

 Since every abortion decision is so context dependent, no single position for or against will be adequate...
• Moreover, the “intimate nature of this sort of decision makes it unlikely that anyone else is in a position to arrive at a more reliable conclusion” (162). And, existing sexual power structures make it hard or impossible for women to simply avoid all pregnancies... 

• Thus, the decision must, argues Sherwin, be allowed to decide for herself in each case... 


 Feminists approach look more or less the same as the liberal approach. They have the same conclusions, but different reasoning 

· Liberals focus on justice, some feminists on care perspectives 
· Liberals focus on rights, some feminists on broader social questions 

 feminists focus more on the mother’s right, while non-feminists only think about the fetus’s rights 

 Sherwin says that women would do abortion even if their life were not in danger. Therefore, making abortion illegal would not change anything. Not only that, making it illegal would endanger women even more 

 Sherwin believes that access to abortion is a necessary option for many women if they are to escape from the oppressive conditions of poverty 

 Fetuses do not have an independent existence, and it is misleading to talk about them as if they do. For Sherwin, the unique and wholly dependent nature of the fetus and the genuine relational being of the pregnant woman indicates that prior to birth no one other than the pregnant woman is situated so as to determine the value of continuing or terminating a pregnancy

 “Fetuses develop in specific pregnancies which occur in the lives of particular women. They are not individuals housed in generic female wombs, nor are they full persons at risk only because they are small and subject to the whims of women. Their very existence is relational, developing as they do within particular women’s bodies, and their principle relationship is to the women who carry them.” (165) 

Enforced treatment

 What should be done if a pregnant woman is engaging in dangerous behavior while pregnant?
· What if a pregnant woman engages in dangerous activities such as drinking alcohol?
· HCP might have as much right to care for the fetus than the pregnant woman.
 
"Slippery slope" argument (against enforced treatment)

 If we do X, which may seem unproblematic, we step on a slippery slope and before long will be doing Y and Z, which are problematic. 
· Note: slippery slope arguments are only convincing insofar as the Y and Z are demonstrated to be actual or highly likely outcomes from taking the X step... 
·  Is enforcing treatment on pregnant women taking a step onto a slippery slope?




CHAPTER 7
END-OF-LIFE DECISION MAKING


EUTHANASIA, FUTILITY, AND THE DOUBLE-EFFECT

What is Euthanasia?

 eu= (well/good), Thanatos (death)

euthanasia= an intentional killing, either through act or omissions, for the good (or supposed good) of the patient 

physician assisted suicide= a killing enacted by the patient herself or himself via means by a physician, such as a prescription for a lethal dose of drugs 


Euthanasia in Canada

 suicide is not illegal in Canada, but assisting or counseling someone to commit suicide is a criminal offence

· Case of sue Rodriquez (1992)
· Case of Gloria taylor (2014-ongoing)
· Quebec bill introducing “dying with dignity” legislation (2014)

Initial Arguments in the debate

 arguments in favor based on autonomy and benevolence 
 arguments against based on a slippery slope 


Medical Futility: A conceptual and Ethical Analysis – MARK WICCLAIR

 Futility often associated with passive euthanasia... withdrawing treatment when it will no longer be effective... 

• Patients assumed to be the ones to decide on accepting or refusing options... but physicians also “select” which options to offer...

 • Is the HCP in the best position to know what is “futile” in relation to the goal(s) of the patient according to their values... 

• Physiological Futility • Patient Goal-Related Futility • Professional Standards of Futility
“Medical Ethics and Double Effect: The Case of Terminal Sedation”- JOSEPH M. BOYLE 

 Terminal Sedation, often associated with active euthanasia... 
· Death is foreseeable but unintended... 
·  Doctrine of Double Effect 
• Saint Thomas Acquinas... 
• Actions have more than one effects... The “actor” can intend one outcome, but “accept” the side effects as regrettable but necessary... 
• Boyle argues that “euthanasia” is not “double-effect,” which would require that we rework much about the usual forms of this debate... 


“Is There a Right to Die?” - LEON KASS

 Via the principle of autonomy, many assume that individuals should have, when possible, to choose the “manner and timing” of their death... 
• Is a “rights-based” approach legitimate in this case? 
• positive or negative rights? 
• Logically, does this even make sense? We will all die, after all, so why talk about a “right” to die if it is inevitable?

“Is There a Duty to Die?”- JOHN HARDWIG

 “Our medicine saves many lives and enables most of us to live longer. That is wonderful, indeed. But our medicine also delivers most of us over to chronic illnesses and it enables many of us to survive longer than we can take care of ourselves, longer than we know what to do with ourselves, longer than we even are ourselves” (254). 
• technological imperative?

 Our lives are not separate, but interwoven with those with whom we are close... 
• evaluating burden, but not merely through utilitarian logic. 
• duties of care, responsibilities to others are a “two-way street” 
• The life-time perspective... 
• Sometimes, death is not the largest burden in the overall view of our decision within our relations... 

  If there is a duty to die, it will be highly contextual... 
• larger the burden, more likely a duty to die... 
• older the patient, more likely a duty to die... 
• more the patient has had a “full” life, more likely a duty to die... 
• more likely the patient will contribute meaningfully to the lives of others, the less likely a duty to die...  and so on...
 • the key will be to find some balance among all of these competing factors... 



KILLING AND LETTING DIE, SLIPPERY SLOPES, MORE OPTIONS AS HARMS, AND CONSIDERATIONS OF OPPRESSION


“Voluntary Active Euthanasia” - DAN BROCK 

 Controversial and public nature of this topic... 
• The Case of Karen Quinlan 
• Dr. Jack Kevorkian 
This sensationalized coverage can distract from the detail and nuance in this debate...
.	 • voluntary active euthanasia
 • physician assisted suicide (voluntary) 
• Is there a moral difference? 


 Principle of autonomy and self-determination 
• this extends to deciding the “manner and timing” of their dying and death... 

 Principle of beneficence 
• euthanasia promotes the patient’s well-being if their life is a burden that can be alleviated... 
• If the physician is not willing, the patient should be transferred... 

 Is euthanasia “murder”? 
• Brock rejects this argument, since he argues there is no moral difference between killing and allowing to die... 

  Is the role of a physician a “healer” and not a “killer”?
 • A wrongful killing (murder) is wrong because of the removal of a valued future... but this isn’t the case in euthanasia... 

 Slippery slope arguments against euthanasia? 

“Against the Right to Die,” by-  J. DAVID VELLEMAN (See Information Sheet 4)

  Is it true that: “the more options the better!” 
 Should an entitlement to euthanasia come from “autonomous” decision by the patient or through the “benevolence” of the physician? 
• why is a “positive” right potentially inappropriate, while physicians are still justified in performing euthanasia...
 • where is the decision made... 
• But, how can having more options be a “harm”? 

  Dinner with Dr. Landes
• The “status quo” now has to be explicitly chosen... 
• My invitation has deprived you of having the status quo by default.
 •“The most important way in which the option of euthanasia may harm patients (…) is that it will deny them the possibility of staying alive by default” (p. 673). 
• Implicitly or explicitly asking: “why do you continue to continue on?” 
• The vulnerable patient has now another burden, the burden of justifying their own continued existence...

 unless he [or she] can explain, to the satisfaction of others, why he [or she] chooses to exist, his [or her] only remaining reasons for existence may vanish. (675) 
• entitlement to die, should come from the physician through beneficence... not autonomy... 


“Active and Passive Euthanasia” - JAMES RACHELS

 Passive euthanasia, which has intention of ending suffering by killing, can cause more harm... so the choice should be for active euthanasia... 

 Baby A vs. Baby B
 • For Rachel’s, “there is no moral difference between killing and letting die.” 
• The “passive” act of euthanasia is, after all, an action! 


“When Self-Determination Runs Amok” -DANIEL CALLAHAN

 To allow euthanasia is to introduce a major change in Western values: the acceptance of “consenting adult killing” ... 

  Such a dramatic shift and the impact on the common good it will have, argues Callahan, are not justified by the appeal to self-determination (autonomy) 

 Moreover, allowing euthanasia redefines in a bad way the very practice of medicine... 

“Gender, Feminism, and Death” - SUSAN WOLF

 Every patient is socially and culturally situated, but the euthanasia debate talks in abstract terms, as if the patient in question has no gender, race, or class... 
• these factors are essential to recognize, since euthanasia is a contextualized and incredibly serious decision... 
• key cases very often involve female patients... 
• might gender shape how patients might respond to the option of euthanasia. Are women more vulnerable to “self-sacrifice”? Are women more likely to feel devalued/a burden when they fall ill?
 • “we had better determine whether tacit assumptions about gender are influencing the enthusiasm for legalization [of physician assisted suicide and euthanasia]” (227-228). 
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