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Fall 2017 – Legal Ethics and Professionalism

The Regulation of the Legal Profession 

Topics for reflection and discussion: 
· Who regulates the legal profession and why? Does this model work?

Regulation 
· The purpose of regulation is protecting the public, but we tend to think of it as something that affects us 
· Purpose is to safeguard against people misbehaving 

Barreau du Québec mission statement: “Afin d’assurer la protection du public…”
Law Society of UC:  Also a statement about protecting the public

Means of lawyer regulation in Canada today
Self-regulation (lawyers checking lawyers)
· Bar associations regulate lawyers – every practicing lawyer has to belong to one of these 
· Are governed provincially 

They do two main things:
Regulation of entry
· Educational requirement  bar admission course/exam (involves “good character” and other questioning)  articling  lawyer? 
· Issues with this: different educational requirements, good character hard to evaluate, articling differs between each firm/field of law, a lot of the professional training happens only during the articling stage 
· Very little standardization as to the experience that law students will eventually get 
· “Good Character” requirement: How is it assessed? 
· Have to answer a number of questions meant to assess whether you are of “good character” 
· Provisions in Law Society Act (27(2)) and Loi sur le Barreau (45(2)):
· “It is a requirement…that the applicant be of “good character” 
· The unauthorized practice of law
· Are we protecting the public when we police the unauthorized practice of law? 
· Mostly affects paralegals that perform lawyer’s duties 
· Osgoode Hall example: Bar wanted to condemn the Osgoode legal clinic, because students were helping the public. Is this really protecting the public? These students were helping people who could not be reached by lawyers. 
· Are we trying to protect the public, or just protect our monopoly?

Regulation of conduct 
· Detailed rules of conduct (codes of conduct)
· Discipline 
· One of the primary function of our law societies
· Idea of discipline by law society is not for punitive purposes; but to protect the public 
· But is fining/barring the lawyer actually going to achieve this goal?
· Another goal of discipline: Deterrence
· But it can go beyond just lawyerly conduct – can go beyond conduct within the practice (e.g. being rude to a condo board) 

Means of lawyer regulation in Canada today
1. Self-regulation

2. Suits against lawyers – malpractice, breach of fiduciary duty, criminal 
a. Interesting from the part of the aggrieved party – it is the office du Barreau that decides to pursue a complaint or not 
b. Plainte privée- tends to not have as much weight as something backed by the Barreau
c. If you make a complaint with the Barreau, you will not get any money but just a decision that says XYZ rules were violated
d. So suits are to make money
e. Lawyer can be liable in several diff. ways: 1457 applies to lawyers
f. Lawyer-client relationship is also first and foremost a contract 
g. Lawyers also have fiduciary duties – special relationship between lawyer-client
h. You can be liable concurrently in torts and contracts 
i. Similar to the “bon pere de famille”, we have this notion of “the ordinarily competent solicitor” 

3. Cultural Practices and Norms 
a. Lawyers wearing suits when the practice – this is a cultural practice that has developed
b.  This develops throughout history
c. Environment you find yourself in might impose some norms on you 

4. Standards of the Market 
a. E.g. billable hours, per hour charges


	Richard Devlin and Porter Heffernan, “The End(s) of Self Regulation(?)” (2008) 45 Alta L Rev 169. 


	Arguments Pro and Con Self-Regulation
· Regulation not just about techniques and institutions, but also about values like democracy, accountability, equality, transparency, effectiveness, efficiency 
· Argument in favour of self-regulation: autonomy (A) + expertise (E) = independence form state regulation and market forces 

In Favour

Independence of the bar: Independence of the bar is an unqualified social good and requires self-governance 
· Canada (AG) vs Law Society of British Columbia: “Public interest knows no area more sensitive than the independence, impartiality and availability to the general public of the members of the Bar” 
· Pearlman: “Government ought not to prescribe in detail the structures, processes, and policies of professional bodies” 
· High value of an “independent bar, free to represent citizens without fear or favour in the protection of individual rights and civil liberties against incursions from any source, including the state” 

Independence of the Judiciary
· Independent legal profession helps to foster the independence and impartiality so essential to the judicial role 

Democracy, Freedom, and the Rule of Law 
· A free and democratic society needs an independent legal profession as a linchpin to secure the public good 

Public Confidence in the Legal Profession
· The general public would not be confident that lawyers would pursue their interests against the state if it seemed like lawyers were subject to the control of the state 

Tradition
· Self-regulation goes back to 15th century – is it a fundamental aspect of our legal heritage? 

Expertise 
· Only lawyers have the relevant expertise and knowledge to formulate appropriately nuanced rules and assess compliance of lawyers with these rules 

Efficiency
· Costs of regulation are internalized to the profession because members pay fees  general public does not need to pay taxes 

Higher Standards 
· The profession itself can more finely calibrate the responsibilities of lawyers and tailor their penalties more appropriately 

Commitment to the Public Good
· Lawyers know they have been entrusted with a privilege and seek to maintain high standards of moral reasoning and professional purity, and self-regulation encourages a psychological motivation to promote the public good 


B. Arguments Against
Conflict of Interest
· Not possible for a single organization to fulfill both a representative function and a regulatory function – public interest in accessing legal services does not necessarily dovetail with the professional interest in providing such services 

Monopoly/Market Control 
· Self-regulation is anti-competitive because it limits the supply of legal services, therbeby artificially inflating prices 
· Competition might increase the possibility of lower prices and improve quality of services 

Independence…Really? 
· Independence does not necessarily entail self-governance… independence from the executive branch of government can be achieved by ways other than self-regulation 
· Reality check: State is not a threat in the modern world – corporations have great influence…
· Many elements of self-regulation are relatively recent

Undemocratic
· There are many liberal democratic societies where there is no self-govenrment by the legal profession  so self-regulation not necessarily essential for democracy 
· And some countries have self-regulating legal professional and are deeply authoritarian 

Protection Racket
· Rare for lawyers to report misconduct of other lawyers 
· Penalties might be too lenient, because lawyers too sensitive to their colleague’s situation 

Reactive and Inefficient Institutional Culture 
· Law societies are underfunded and understaffed because lawyers pay fees to maintain the self-regulatory process 
· So they operate reactively on the basis of complaints rather than actively seeking out problematic behavior before it’s too late 
Psychological Critique
· Self-governance is to enhance the psychic esteem of legal profession 

Public Relations Exercise
· Creates the appearance of responsibility and accountability, is symbolic and ideological 




	McGill Law Journal podcast “Lawyers We Can Trust? The Good Character and Mental Fitness Requirements”, available at http://lawjournal.mcgill.ca/en/text/96


	History of good character requirement
· Dates from laws from Roman empire
· 18th century England: Concept of good character used to ensure only those with wealth/social standing could practice 
· Not all provinces today have a good character/mental fitness requirement
· Should we have these standards? How do they affect the fulfillment of ethical/professional duties? 

Mr. Raj Anand
· Meant to provide assurance to the public/profession that individuals within the profession are people of integrity that can be trusted with their funds/interests/information – essentially that they are worthy of trust of public
· Will deter people whose past conduct might raise concerns from pursuing the legal profession 
· Is it effective? He says yes, though it’s difficult to prove (no systematic/reliable data which ties a lack of good character to misconduct) 
· Reasons: Important to convey to the public/professions that licensees are required to follow standards of conducts (being a lawyer is a privilege and not a right)
· Should we change the word “good character” to “suitability to practice”?   There was a movement to do so, but the Law Society argued against it, because they think this is more descriptive than “suitability to practice” (seems more related to competence/qualifications)

Alice Woolley
· Inefficient and inaccurate way to keep people out of the profession – “bad” character doesn’t mean good lawyer
· Good character takes on a moral tone – based on the assumption that if you did something bad, we know something about you as a person, and then we can make a prediction about how likely you are to act in future
· Neither of these things is very accurate 
· Some studies found that there exists very little correlation between anything and misconduct, except gender (still a small number) 
· Vast proportion of good character issues get resolved in the application stage
· But some people get called to hearings



Anonymous Speaker 
· There is an element of safeguarding for the public, but her concern is that there doesn’t seem to be a correlation between “good” character and misconduct 
· Would having a criminal record really prevent you from being a good lawyer? 

Big question: Is this the best way to get people to trust lawyers? 





Legal Ethics and Professionalism 

Topics for reflection and discussion: 
· What does it mean to be a “professional”? To act “professionally”?
· Is legal ethics law? 
· What is the difference between professionalism, legal ethics and professional responsibility? 
· What are the sources to guide ethical decision making?
· Who should decide what being an ethical lawyer means? 
What are the limitations of codes of professional conduct

Class Notes:
Legal Ethics
· Different definitions:
· Ethical obligations of the practicing lawyer – at the individual and organization level
· Constraints on lawyer conduct: rules, principles and legal obligations
· Moral or ethical aspirations of the practicing lawyer
· “How one should live in the context of law” – Farrow
· The philosophy of lawyering 
· The minimum standards of appropriate conduct 
· These all get at two main things
· Two dimensions of ethics: Rules (constraints, obligations) that constrain behavior
· And what are the aspirations (what are we striving to achieve)

Professionalism 
· “Term refers to a group of people pursuing a learned art as a common calling in the spirit of public service” – Dean of Harvard Law School
· Three dimensions: 
· Group of people 
· Learned art: Something other people don’t know
· Public service: Professionals don’t perform their professions solely to earn a livelihood –there is a bigger duty of public service 
· Professionalism: Conduct, aims or qualities that characterize or mark a profession or professional person  bigger than just the rules that constrain our behavior, is more the essence of a profession 

*Print Model Code of Professional Conduct
2.1 Integrity
· 2.1-1 “Lawyer has a duty to carry on the practice of law and discharge all responsibilities to clients, tribunals, the public and other members of the profession honourably and with integrity” 
· Note that while integrity is in the model code, empathy is never mentioned once! There is no concrete consequence for lacking empathy 
· But it’s still something lawyers should strive to attain in their practice!

· Moral sensitivity:  Have to have the capacity to recognize that a situation has moral dimensions 
· One of the signs you should use: “Do you feel uncomfortable?” 
· Moral judgment: After recognizing that there is an issue, there needs to be a judgment call (e.g. ethical assessment)  could happen in many ways, looking at model codes, asking the Law Society for advice, etc. 
· Moral conviction: Are you actually going to implement your judgment? Sometimes outside factors make it difficult to implement a decision 

Sources of Legal Ethics
· Case law and legislation 
· 1457, 1458 CCQ (general broad duties) 
· Rules of professional conduct
· Duties owed to clients, courts, lawyers
· Duties owed to the profession and to society at large
· Rules regarding advertising, solicitation, fees and unauthorized practice  E.g. Federation of Law Societies – Model Code of Professional Conduct 
· Note that a lot of these are very vague – the provisions are meant to apply to as many situations as possible and are purposely vague 
· Benchers “are the guardians of the proper standards of professional and ethical conduct”  so they decide for you 
· Disciplinary decisions
· We tend to discipline the people who have done the most outrageous things 
· Usually very egregious situations that are subject to disciplinary actions, but we don’t necessarily have guildelines for gray zones
· Principles or “norms” of lawyering 
· Norms around us 


	Farrow, Sustainable Professionalism 


	· Traditional narrative of legal profession has run its course
· Lawyers looking for ethically sensitive ways to practice law
· Also seeking ways to practice law that allow them to have a more balanced lifestyle, and pursue more meaningful careers 
· Progressive changes to the way we view the role and purpose of lawyering
· Law faculties reforming their programs – more ethics offering and public interest programs
· Chipping away at shields that protected ethically suspect client behavior
· Increased accountability for lawyers
· More emphasis on alternative dispute resolution 
· Etc. 
· These all form a new discourse for legal profession that seeks to become personally, politically, ethically, economically, and professionally sustainable  
· Rejects stories of lawyers are “hired guns” focused only on one interest 

Author’s view:
· Lawyers need another story- a sustainable one- that captures the complex realities and provides for a meaningful prospect of broad-based buy-in
· But students at the outset already have a strongly developed sense of allegiance to the institutional history and hegemonic ideology of the practice of law 
· This article seeks to re-conceive our modern understanding of professionalism by building upon many current alternative models through the use of a sustainable lens 


Legal Ethics and Professionalism
· In this article, legal ethics is at the level of human action in context - concerned with the derivative discussion of ethics as applied to the legal profession 
· Ethics involves an inquiry into how one should live one’s life 
· For legal ethics, the starting point is to think about how one should live in the context of law – how lawyers ought to act in the context of the profession 
· Analogy to Aristotle: “the city exists not only for the sake of living, it exists for the sake of living well”
· The legal profession must exist not only for the sake of practicing law, but practicing it well 
· Atkinson’s fundamental question: Should a professional always do all that the law allows, or should the professional recognize other constraints, particularly concerns for the welfare of third parties? 
· *Note: Must maintain a conceptual distinction between what is professional (under codes of conduct) and what is ethical (guided by personal moral deliberation) 

Dominant Model of Professionalism 
· One approach to Atkinson’s question – provided by the traditional view of a lawyer’s role
· Animating principle: One that champions a client’s freedom to arrange her affairs within the bounds of the law 
· Essentially: It is the lawyer’s job to advance zealously the client’s cause with all legal means, to be personally neutral vis a vis the results of the case, and to leave the ethical, personal, economic bases for the decision in the client’s hands – should be guided by only what the law allows  
· Lawyer’s job is to facilitate the client’s exercise of moral autonomy as authorized by the law 
· Criminal law context provides the strongest justification for the dominant model 

Policy
· Animating principles found in policy, notably codes of conduct
· ABA Model Rules: “a lawyer zealously asserts the client’s position under the rules of the adversary system”
· Commitment to amorality – lawyers can raise arguments that are legal but not popular/moral
· Lawyer must suppress their own views in facour of those of the clients


Practice
Model is present in course, everyday solicitor work, etc.

Literature, Popular Culture, Media 
· Lawyers continue to be viewed in literature primarily through the lens of amorality 
· Romanticize the role of zealous advocate 

Hegemony Light
· Lawyers act as zealous advocates, but only within the limits of the law
· Also act as officers of the court – might be seen to include more expansive notions of lawyering responsibilities that are required by public interest (e.g. acting honourably) 
· This model struggles to make sense of legislative dictates that puts duties on professional bodies to act in the public interest, facilitate access to justice, etc. 

Alternative Models of Professionalism 
· Point of departure: Opportunity for lawyers to be guided by extra-legal norms such as morality, religion, politics, custom 
· More expansive view of what interests should be considered when determining appropriate course of action
Principle
· Starting point: Lawyers have the opportunity and responsibility to act not just in the interests of their clients but more fundamentally in furtherance of the public interest 
· Lawyers must accept personal responsibility for the moral consequences of their professional actions 
· Must calculate what amounts to furthering the cause of justice or the public interest
· Lawyers cannot insulate themselves within their roles 
· Encouraging ethically reflective analysis and commitments 
· Lawyering is a human exercise and will always be accomplished through the lens of the human experience
· Vischer: Lawyers’ own moral convictions are inexorably part of the attorney-client dialogue – must acknowledge that morality influences their professional deliberations = the dominant model of lawyering is a fiction 

Policy
· Codes of conduct: Talk about public interest, maintaining and advancing the cause of justice and the rule of law, facilitating access to justice, protecting the public interest
· But lawyers often left to their own moral devices to understand these provisions – so must keep ethics and professionalism distinct
· Emphasis on individual deliberation and ethically reflective analysis 
· LSUC distinguishes between what is legal and what is ethical – professionalism involves more than just what is legal 
· Difficult to reconcile with the “hired gun” perspective, even though they are in the same codes of conduct….

Practice
· Lawyers personal morality actively influences how they practice law
· Moral choices made by lawyers throughout project of law 
· Law students’ ambition now shaped by ethics
· Lawyers today more concerned with lawyer’s overall obligations to society 

Competing Professionalisms
· Farrow’s view: Principles and policies that support alternative model fit more naturally w/ modern realities of lawyering – support shift towards justice-seeking ethic and CBA’s guiding ethics principles 
· Why do we continue to be influenced by dominant perspective?
· Tradition 
· More compelling – autonomy-seeking, one-size fits all foundation 
· Power politics and economics of the lawyering process – lawyers practice in a market economy, and highest bidders often wealthy and powerful – having zealous lawyers serves their purpose 
· Also allows lawyers to avoid taking personal responsibility for clients’ deeds 
· Due to weaknesses of alternative models: there is no actual consensus of what is moral or good, but both sides see themselves this way 


Sustainable Professionalism
· These two positions disagree about how to evaluate the “right” course of action 
· What are the underlying interests at stake in each of the two positions? 

Underlying Interests
· Dominant model: Client is ultimate interest
· Preferences the client’s ability to maximize his or her autonomy and rights within what counts as legal 
· Alternative models: Some version of justice or the public interest is the primary interest at stake 
· Cares about interests of numerous stakeholders that altogether = public interest 
· Primary points of disagreements: Number of relevant stakeholders, and relevance of a lawyer’s own moral opinions

Sustainability
· Author uses a persuasive, sustainable lens to redirect the positive energy and progressive ideas of the competing models 
· Stepan Wood: Sustainability is a defining preoccupation of human affairs 
· A lens of sustainability provides a powerful symnol around which diverse interests can converge, encompasses conflicting agendas, promises to generate continuing debate and contravery 
· A lens of sustainability must take into account a broad range of competing interests

Client interests
· Dominant model of professionalism protects and fosters meaningful space for the interest of clients 
· Theory of sustainability: Does not seek to ignore client interests, but rather advocates for lawyers to take responsibility for what they do, and will work with clients in ways that do not offend their own moral convictions 

Lawyer Interests
· Pecuniary interests: Lawyers want to get paid, so sustainable notion of professionalism must take into account the ability of lawyers to make a fair living 
· Non-pecuniary interests: Lawyers should maintain a meaningful ability to pursue activies and interests that make for a full life 
· A sustainable notion of professionalism must avoid “slavishly adhering to billable hours” 

Ethical and Professional Interests
· Recognize and celebrate diversity of the bar
· Such stories are not reflective of reality 
· Lawyers need increasingly to make sense of diversity obligations because clients are demanding that they do so 
· Such stories act to exclude a wide range of people who are or want to be practicing law in diverse and meaningful ways in society 
· Greater understanding and openness to diversity in our notion of professionalism = a more welcome and meaningful home for more lawyers 
Public Interest
· This contains a vast array of interests
· Lawyers have a responsibility in the project of solving collective action problems 
· The responsibility to maintain the very systems that sustain us 
· Lawyer is an active moral agent who takes seriously the responsibility to do good in the world 
· Note that “Doing good” might be a contested discussion
· Be creative and successful vis a is the bar’s obligation to facilitate access to justice 

Balance and Context
· Theory of sustainable professionalism harnesses both the energy and optimism of the alternative models as well as the tenacity of the dominant model
· Self-consciously identifies the myriad interests that are at stake in the context and draws them into a theory of professionalism that is sustainable 
· Seeks to balance and respect as many interests as possible – e.g. allowing for client autonomy and meaningful space for moral deliberation not necessarily a mutally exclusive exercise 
· Seeks to normalize competing interests and discourses through an exercise of interest identification and rationalization 

Legal Education
· These questions must be addressed at the initial stage of the professional experience 
· Law schools have significant power to structure the moral perspectives of those who experience it 
· Must talk about how legal structures function or fail to function for the have nots 
· Disconnect between what students think is right in the world and what students think they are going to be required to be good lawyers 
· This assumes that the dominant model is the only viable model in the context of the real world 





Access to Justice 

Topics for reflection and discussion: 
· What role should the profession play (or not play) in advancing access to justice? 
· Should pro bono hours be mandatory?
· Is access to justice better fostered by reducing the need for lawyer services or by making lawyer services available at low or no cost? 
· Do individual lawyers have an obligation to foster access to justice or should the profession (the regulator) foster access to justice? 
· Individual vs collective responsibility 
· Should different ethical rules apply when a lawyer does pro bono work? 
· What are the consequences when individuals are not represented?


Access to Justice – What are we talking about?
· Cotter’s definition: Access to justice means access to knowledge, resources or services as needed, to address the individual’s particular circumstances”
· Different needs: some people just need information (e.g. knowing what their rights are)
· Others need full representation 

Practically, what brings people to need to access justice? 
· Employment
· Family (divorce, will) 
· Immigration 
· Encounters with police
· Debt
· Housing
· Discrimination
· Consumer
· Personal injury
· Threat of legal action
· Disability assistance
Dugald Christie case: 
· Was challenging a tax being imposed on legal services, saying it was disproportionally affecting those who were low income 
· Court turned it around, and said that there was no constitutionally protected right to access lawyers through legal services 

Model Code: 
4.1-1 A lawyer must make legal services available to the public efficiently and conveniently and, subject to rule 4.1-2, may offer legal services to a prospective client by any means. 
· This is an aspirational provision – not actually put into practice 

Solutions to the AtJ Poblem?
· Mandatory pro-bono work in firms 
· Too controlling?
· Firms losing income by allocating their resources elsewhere? 
· Do we want a corporate lawyer doing family law pro bono? Not all fields of law lend themselves well to pro bono work? 
· Doesn’t really address the systemic issue of why people have trouble accessing justice – why impose responsibility on individual lawyers rather than the system? 
· Bringing other professionals into the fold - Considering alternate structures – giving law students more responsibility? (their ability to give advice is limited in the code) 
· Ontario has given paralegals more responsibility
· In QC, we have nurse practitioners, pharmacists who can prescribe
· So we recognize that other people can meet needs in other fields – why not law? 
· More public legal education? 
· Consider law school tuitions, and how this may affect law students’ decision to pursue more lucrative fields even though this is not what they initially envisioned 
· Reviewing legal aid thresholds
· Income to qualify for legal aid is very low – disqualifies a lot of people from accessing AtJ (threshold of income is less than full-time, minimum wage…most people make that)
· Simplifying legal processes
· Going beyond the legal framework 
· The first step shouldn’t always be something like a demand letter – legal jargon can sometimes worsen situations
· Law not always the solution 
· In negligence matters in ECO, movement towards the apology – sometimes the most important thing is an apology 
· Try to look beyond the legal issues and try to understand what the extra-legal concerns are 

Why are we talking about this in this class?
· There is a crisis = consequences for lawyers
· Expectations that lawyers will solve everything
· But should keep in mind what we can do as individuals
· There are a lot of self-represented litigants because there is a problem w/ access to justice 
· Judges sometimes behave differently in front of these litigants 

Final notes
· We assume that the cost of legal services is the issue 
· But there is a relatively recent study that says that income has relatively little to do with the decision to do with the lawyer
· Rather, has more to do with the nature of the dispute 
· So have to grapple with what are the legal needs – do they want information, knowledge, resources 


	Brent Cotter, “Thoughts on a Coordinated and Comprehensive Approach to Access to Justice in Canada” (2012) 63 UNBLJ 54. 


	Definition of access to justice:
· “State of affairs where in general terms, members of our society would have appropriate access to civil and family justice if they had the knowledge, resources and services to deal effectively with civil and family legal matters” – Cromwell
· Cotter’s addition: “knowledge, resources OR services”  because the range of needs of citizens varies (some need access to a mediator, some just need information, some need full-scale legal services) 

Five Assumptions or Presumptions 
· Serious problem with access to justice in civil and family matters (Cromwell J.) 
· Five assumptions about the fundamental nature of the problem:
· Access to justice, and not just justice, fundamental to how citizens live their lives in a respectful society governed by rule of law
· Lack of access to justice undermines our society/confidence in its fairness and justness, undermining our confidence in rule of law
· Ensuring access to justice gets harder every day
· No one person alone can solve problem of AtJ, but we all have a responsibility to contribute to solutions
· Each of us associated w/ law has been given an opportunity in relation to justice system, and we have an obligation to preserve and strengthen AtJ 

Roles and Responsibilities of Legal Actors 
Legal Education
· Must have an orientation to public service
· How?
· Teaching students about AtJ and how lawyers should facilitate this goal 
· Law school classes almost never acknowledge the implicit assumption that legal representation was in place for the participants 
· Must be pro-active in expectations that law students learn about public service through experience – ideally through facilitating access to justice experiences writ large
· Prerequisite amount of public service during school? 
· Emphasize public service in law school curriculum 
· More contextual learning, more experiential learning, more clinical education 
· Thinking of the ways laws can be changed to facilitate AtJ and how legal education responds to these changes – e.g. when Saskatchewan imposed a mandatory mediation requirement for civil litigation, there was a corresponding educational program aimed at teaching law students about alternative dispute resolution 
· Attracting candidates for law school in part on the basis of their inclination towards service and the betterment of the legal system

Lawyers and the Legal Profession 
· Lawyers often claimed to be last vanguard against authoritarianism 
· Confidence in a fair and just society fundamental in Canada
· Law profession rarely reflects on how well it is doing….
· Lawyers have a near monopoly w/r/t legal systems in society – have this monopoly to preserve and protect public interest 
· Is this the best way to make sure that high quality legal services are made available to citizens?
· Might exclude other potential legal service providers 
· People in the legal system generally make good livings through the justice system – owe it to that system to make it better 
· Model Code of Professional Conduct 4.06(1) A lawyer must encourage public respect for and try to improve the administration of justice
· Cotter’s two suggestions:
· Lawyers should be required to provide a portion of their time (or money) to support a pro bono program 
· There must be a fundamental redesign of the ways legal services are delivered 0 should not be lawyer-centric….non-lawyers who are suitably qualified could deliver legal services competently and at lesser cost 

The Judiciary
· Many are pessimistic about prospects for fundamental change 
· But despite constraints, doesn’t mean it’s impossible for judiciary to try to enhance AtJ…
· 4 suggestions:
· Court processes and explanations of court processes can be simplified  commitment to fairness and due process can cause us to lose sight of other values of equal/greater importance (e.g. rough but affordable justice is better than no justice at all)
· Need to be open to dispute resolution processes that are less focused on the legal framework and more focused on addressing the parties’ interests  e.g. using judges less and other dispute resolution professionals more
· Government-funded representation might override several deserving clients who go without access to legal advice and representation  judges should be mindful in ordering government-funded representation
· Reconsider the role of the judge in cases involving unrepresented litigants  rather than judicial independence and neutrality, the judges might be more engaged in some cases…shifting to more inquisitorial procedure

Governments
· Governments have great interest in preservation of rule of law and people’s confidence in our society’s fairness and justness 
· Should advance these interests in their actions, investments and policies
· Should increase funding for legal aid and public legal services (e.g. legal information services), rather than just reliance on charitable donations and pro bono efforts
· Could also make a commitment to the crafting of laws and procedures in clear, siple, understanding ways
· And should screen whether policies or laws facilitate or impede AtJ for citizens 




	Beverley McLachlin, “Accès à la justice et marginalisation: l’aspect humain de l’accès à la justice” (2016) 57:2 C de D 341.


	Conditions de base de l’accès à la justice:
La justice est :
· Ouverte à tous : Ne fait pas de discrimination 
· Abordable : Afin que chacun puisse obtenir les conseils juridiques et les services juridiques dont il a besoin
· Efficace : Must offer real solutions that can resolve problems in fair and practical ways, and must be done within a reasonable time period 

· Putting in place an open, affordable and efficient system is the first step in the pursuit of access to justice 
· Canada 14th in the Rule of Law Index of the World Justice Project 
· Most important problems in Canada: Too-high lawyer fees, complex procedures, and insufficiency of legal aid/long waits
· Karakatsani: “Garantir l’acces a la justice constitute le plus grand défi à relever pour assurer la primauté du droit au Canada” 

L’aspect humain de l’acces a la justice
· Access to justice has two aspects :
· Systemic, and human
· Systemic: Has to do with the official system (tribunals, lawyers, judges)  has to do with their procedure, with the way legal services are given and the information presented
· Human aspect: Concerns people – did people get the services they needed? Did they obtain justice? 
· Access to justice needs a global vision that is centered on the users of the justice system – an ordinary person does not care whether her problem is federal or provincial (systemic aspect of access to justice) 
· Often, problems are not purely legal, but also have social and personal dimensions  linguistic challenges, illiteracy, racial discrimination, lack of financial resources, etc. 
· So to guarantee true access to justice, must consider the human aspect 


Understanding the System and Its Actors
· The person concerned must understand the nature of the problem, the resources available to him/her, and a general understanding of the justice system
· Without this, unable to explain problem to judges or lawyers
· This level of understanding difficult to achieve for many people
· Lawyers usually intermediaries, but more and more people are self-represented  so the burden to ensure that there is comprehension about issues and procedure is now on the judge, or the lawyer of the opposite party….
· What to do?
· Legal aid?
· Traditional way of allowing those in need to have access to a lawyer
· But only a small number of people actually are allowed to use legal aid
· Under-financing
· Changing the way legal services are delivered?
· Growing availability of pro bono services, which help those without lawyers to determine their legal problem and evaluate their chances of success 
· In the US, people who are not lawyers but got some legal training can help people navigate the legal system and sometimes advocate for them 
· Turning towards mediation and arbitration 
· Using technology to increase accessibility – more information on ligne, electric documents 
· Integration of services: E.g. cultural liaison services in Alberta which gives linguistic services to newly arrived immigrants, in BC Law Services Society has a section on their website for Aboriginal peoples


Understanding the Person
· On top of the importance for people to understand the basic justice system and its actors, there is also a need to understand the person who presents him/herself in front of the system and is actors 
· Dispensers of legal services must understand their clients’ particular situation 
· Must be sensitive to social and cultural context (judges and lawyers)
· Judges must go beyond their personal or subjective experiences, and consider various perspectives to arrive at an impartial and fair decision 
· There needs to be methods for judges to become more sensible to complex problems faced by the people that appear before them (addiction, mental illness) 




Diversity and The Legal Profession 
Topics for reflection and discussion: 
· How does the profession address issues of diversity (or a lack thereof)? 
· What impact can issues relating to diversity have with regard to legal ethics and professionalism? 

· Barreau du Quebec founded on “honneur et integrité »
· Can’t have a proper understanding of legal ethics without being conscious of its history/heritage, and questioning it (this is why she made us do that quiz about dates)
· When you have a self-regulating profession, you have a profession based on exclusion 
· Our history very much grounded in a European vision of lawyering 
· What is the place of indigenous legal traditions in legal ethics and professionalism? 
· Values and traditions of other groups often neglected in what we have here
· If we look at the model code, very client-centered – individualism  the enlightenment
· What space do we have in our model code for other traditions? 
· Are we excluding people by the way we frame our rules? 
· Integrity, honourability, collegiality? 

E.g. Reglement de la Cour supérieure du Québec en matiere civile
· 35. Port de la toge – mandates what people should wear in court (toge noir avec rabat blanc with a suit or dark skirt underneath)
· What about people who are gender non-conforming? What about if, for religious reasons, you wear something else? What if you just want to wear colourful shoes? 
· Things that look like regular, procedural rules can have impacts on diversity – what message are we sending out with respect to exclusion? 


	Constance Backhouse, “Gender and Race in the Construction of “Legal Professionalism” in Adam Dodek and Alice Woolley, eds., In Search of the Ethical Lawyer (Vancouver: UBC Press, 2016).


	· Roots of our profession remain troubling, and little evidence that we are successfully grappling with gendered, class-based, heterosexist or ablest presumptions embedded in the concept of professionalism
· Lawyers have resorted to ideas of professionalism to exercise power and exclusion based on gender, race, class, and religion 

Notion of professionalism
· Historically linked to masculinity, whiteness, class
· LSUC in formative years wanted to ban candidates who were not “gentlemany”
· Wanted things such as training in the classics for the entrance examination, which was restricted to rich families 
· Lawyers in 19th century a homogenous group 

Differential Treatment Accorded to Path Breakers
· Delos Rogest Davis: Wanted to become first black lawyer in Canada
· Only admitted to the bar at 39, after having to prove his competence and unable to find articling
· Clara Brett Martin: First woman admitted to LSUC
· Was white, wealthy, Anglican
· Petitioned Ontario legislature to require lawyers to admit women 
· People thought it would upset the whole balance of the courts to admit women – “women not intended for the position to advocate” 
· Took 6 full years and two separate statutes of the Ontario to obtain admission to bar society
· Articilng was a miserable experience for her, and it was difficult for her to find a job
· Andrew Paull: Aboriginal man whose admission to the Law Society was rejected because he didn’t know Latin, and because he wasn’t eligible to vote in BC 
· There was a statute saying that if Aboriginal individuals became a lawyer/doctor/minister, were no longer capable of holding the status of “Indian”
· Normal Lickers: First aboriginal lawyer to be called to the bar in Ontario in 1938 

Further Harassment of Path Breakers:
· Those who broke down barriers were still burdened by gendered, racist, or classist treatment
· First two women appointed as police magistrates in Canada faced complaints from male counsel that called them “non-persons” 
· Justice Bertha Wilson: First women on SCC, routinely isolated from informal decision-making discussions of male judges, Lamer refused to stand for her, was isolated and excluded under guise of professions norms of civility and collegiality
· L’Heureux Dubé: Characterized the Supreme Court as an old boys club, considered resigning from the bench. Ewanchuk decision, where she articulated the egalitarian principles applies to the assessment of consent in sexual assault law. Characterized as a hysterical feminist
· Justice Corinne Sparks: Brought of the idea of racial bias in her decision, which was inflammatory 
· In law schools: Female law professors say they are devaluated, trivialized, and harassed by male professors
· Deliberate and protracted efforts to diminish the scope of authority of female law professors

Consequences of a masculine, white, privileged legal profession 
· Homogenous nature of the profession and resistance of the diversification has implications for the services lawyers offer, arguments they make, and decisions they hand down 
· Legal services should be available to all, but underrepresented communities have less access to information – and if they do get legal services, lawyers often unable to represent them properly
· E.g. white lawyers incapable of comprehending complex Aboriginal political and justice systems 

Future of Legal Professionalism
· Collegiality is a word used to justify hiring and retaining people who “fit the mold”  almost never means a desire to extend camaraderie to underrepresented groups
· When these groups articulate their concerns, are accused of a lack of professionalism and collegiality
· Author suggests turning away from words so laden with historical baggage – should focus on anti-racism, gender equality, religious tolerance, etc.
· Structural changes are needed more than professionalism and civility 





	Barreau du Québec, « Pour une profession inclusive – La diversité ethnoculturelle dans la profession juridique » (2014).


	· Three-year plan to promote contributions from racialized lawyers, use tools for practice of law and career management, examine mentorship and networking programs, focus on recruitment, retention and advancement of racialized lawyers in law offices, become better at assessing credential equivalencies 
· “The Forum Project for a More Inclusive Profession”: Examining three issues for racialized lawyers
· Getting into the profession (law school, articling, equivalencies)
· Starting practice
· Advancing in the field 
· Inspired by 2 findings: that racialized lawyers are overrepresented in solo practice, and often specialize in immigration law. Also that only 6% of lawyers identify as a visible minority

Findings on obstacles and issues faced by racialized lawyers
· Prejudices and stereotypes
· Blatant discrimination and racism
Obstacles relating to cultural codes, family name, language, accent
· Scarcity of networks/role models/mentors
· Notion of meritocracy – overlooks the role of systemic inequality 
· Mandatory articling – more difficult for minorities 
· Difficulties related to education outside QC 




Technology and Mental Health 

Topics for reflection and discussion: 
· Does the rise in the use of technology in the practice of law create new ethics and professionalism issues for lawyers? 
· Does greater accessibility to legal information foster access to justice?  

Statistics
· Lawyers as a group 3.6 times more likely to suffer from depression than the average person (John Hopkins)
· 21% of lawyers qualify as problem drinkers (American Bar Association)
· Rate of death by suicide in lawyers is 6 times the average 

The realities of practice
· Culture of endurance and workaholism
· Human effects of adversarial process
· Law as a business: la course aux heures (billiable hours)
· Lack of control
· Materialism
· Obsession with comparison, status, wages
· Unrealistic expectations 


	Richard E Susskind, Tomorrow’s Lawyers: An Introduction to Your Future (Oxford: Oxford University Press, 2013) (chapters 5 and 11). 


	Disruptive Legal Technologies
· Sustaining technologies: support and enhance the way that a business or a market currently operates
· Disruptive technologies: fundamentally change the functioning of a firm or a sector
· Can bring about the demise of market leaders (Kodak)
· In early days, people often dismiss the new systems as superficial and unlikely to take off
· At least 13 disruptive technologies in law that will challenge and change the way in which legal services are delivered – transform the legal landscape
· Automated Document Assembly: Generate relatively polished and customized first drafts of documents in response to questions asked of their users
· Relentless Connectivity: Prevents lawyers from entirely disengaging from their clients and the workplace (cellphones, wifi, video conferencing, email)
· Electronic legal market place: Online reputation systems, price comparison systems, online legal auctions
· e-Learning: overhaul of traditional methods of law schools
· Online legal guidance: low-cost competition to lawyers whose living is made from traditional, consultative, face-to-face advisory service
· Legal Open-Sourcing: movement devoted to building up large quantities of public, community-oriented legal materials, such as standard documents, checklists, and flow charts
· Closed legal communities: private social networks – cross between LinkedIn and Wikipedia
· Workflow and project management: automated checklists
· Embedded Legal Knowledge: legal rules deeply embedded in our systems and processes (car with built in breathalizer)
· Online Dispute resolution
· Intelligent Legal Search: system that can outperform paralegals and junior lawyers when reviewing and categorizing large bodies of documents
· Big Data: coping with huge data sets – can yield patterns and correlations that previously could not have been identified
· AI-based Problem-Solving: online service that contains vast stores of structured and unstructured legal materials, that can understand legal problems spoken to in natural language, and that can analyse and classify the fact pattern inherent in these problems, that can draw conclusions and offer legal advice, and express guidance.

Chapter 11: New Jobs for Lawyers
· Predicts that conventional lawyers will not be as prominent in society as today
· Two kinds of traditional lawyers will be in play: the expert trusted adviser and the enhanced practitioner
· Expert trusted adviser: intelligent and customized experience
· Enhanced practitioner: skilled lawyer enhanced by modern techniques
· New jobs for lawyers:
· Legal knowledge engineer: organize and model huge quantities of complex legal material and processes
· Legal technologist: experienced and skilled individuals who can bridge the gap between law and technology
· Legal hybrid: lawyers will need to diversify (family lawyer + psychologist)
· Legal process analyst: analysing a piece of legal work, subdividing the assignment into meaningful and manageable chunks, and identifying the most appropriate supplier of services for each
· Legal project manager: allocate work to a selection of appropriate providers to ensure they complete their decomposed work packages on time and to budget, to control the quality, to oversee and supervise the output and delivery, and to pll various work packages together into one seamless service for the client.
· The ODR practitioner: advise clients how to use online dispute resolution
· Legal Management Consultant: management issues
· Legal Risk Manager: general counsel have a strong preference for avoiding legal problems rather than resolving them – identify risk
· These jobs will be rewarding and challenging
· Still helpful to have experience of mainstream legal work – provides a valuable foundation




	Deborah L Rhode, “The Conditions of Practice” in Deborah L. Rhode, The Trouble with Lawyers? (Oxford: Oxford University press, 2015). 


	This chapter explores the causes and consequences of recent trends in the American legal profession

The Drivers of change
Size
· Increase in size and scale of practice
· Over the past four decades, the number of lawyers has approximately quadrupled – increase in competition, fraying of collegial bonds and a mismatch between supply and demand
· Undersupply of service for middle and low income Americans
Competition
· Supreme Court decisions on advertising have reduced anti-competitive constraints
· Competition by nonlawyers like accounting firms
· Globalization has brought foreign competition
· Increased technology
· Firms stealing clients from each other
· Recession – clients don’t want to pay to train junior associates
The Priority of Profits
Causes and Consequences of Institutional Priorities
· The greater the firm’s size, geographical dispersion, and lateral turnover, the more difficult it becomes to sustain a common culture and to set priorities that compete with short-term profits
· Profits per partner has made partnerships less accessible and in some ways less attractive
Billable Hours
· Legal life lurches from deadline to deadline, and lawyers remain tethered to the workplace by e-mail and cell phones
· Hourly billing pegs profits more to the quantity of time spent than to the efficiency of its use
Satisfaction with Practice
Rates of Satisfaction
· Roughly 80% of lawyers indicate that they are very satisfied, somewat satisfied, or satisfied with their hobs
· In a rating of jobs on characteristics such as projected job growth, median salary, employment rate, stress level, and work-life balance, law ranked 51
· High rates of attrition and psychological difficulties
· Lawyers in public sector practice are happier than those in private practice
· Graduates from higher-ranked schools have greater sense of entitlement so are disproportionately disaffected when their jobs didn’t measure up
Sources of Satisfaction
· Professional satisfaction reflects a combination of genetic traits, working conditions, and personal effort
· Nature and conditions of work are also important
· People are happiest when they feel that they are being effective, exercising strengths and virtues, meeting life’s challenges and contributing to socially valued ends that bring meaning and purpose
· 4 domains of success: happiness, achievement, significance, and legacy
Causes of Dissatisfaction
· Gap between expectations and realities
· Incivility
· Lawyers often see clients in times of stress and are the bearers of unwelcome messages about legal processes – scapegoats
· Career advancement issues, work-life blanace
· Lack of connection to the social good
Misplaced Priorities
· People are surprisingly inaccurate judges of what will make them happy
· Satisfaction is less a matter of getting what you want than of wanting what you have 
· Money plays a much smaller role in promoting personal satisfaction than most people, including lawyers, commonly assume
· What high incomes can buy does not yield enduring happiness
· Satisfaction is most affected by relative not absolute income – a wealthy man is one who makes 100$ more than his wife’s sister’s husband
· Difficulty of downward economic mobility – getting used to the lifestyle
The Rationale for Reform
· Employers should focus less on income and more on other conditions that promote individual happiness and workplace satisfaction
· Probono work is an enormous morale booster for the entire firm and enhances the reputation of the profession as a whole
Strategies for Reform
· Important to remind ourselves what we care most about 
Individual Strategies
· Lawyers need to be more proactive in finding work that lies at the intersection of their values, pleasures, and strengths
· Lawyers need to actively pursue what is necessary for fulfillment
Institutional Strategies
· Legal employers must do more to address sources of discontent and to evaluate the adequacy of their responses
· Support pro bono work
· Reduce acrimony
Legal Education
1. Faculty are relatively well insulated from the sources and symptoms of discontent
2. Legal academics are the most detached from those pressures of the new economic order which have so profoundly affected their practicing brethren
3. Should provide an accurate picture of the conditions of practice and the strategies that might improve it




The Adversarial System and the Civility Issue

Topics for reflection and discussion: 
· What are the limits of zealous representation? 
· What are the tensions between the duties to clients, opposing counsel, the court, other parties and society that arise in the adversarial system?
· How has settlement transformed the practice of law? 


Legal Profession
· Nadeau/Denis-Masse: “Approach that seeks to diminish rancor, to reconcile, to be open to non-litigious resolution
· In short, it is an approach that modifies the antagonisms and aggressiveness of an adversarial society and seeks a more civilized condition
· Woolley: The manner in which counsel communicate with each other (politeness/courtesy). Conduct essential to ensuring the proper functioning of the judicial process.
· = Politeness + Courtesy + Pratique favorisant l’efficacité du système de justice 

What issues come about when we try to regulate civility?
· Model Code 5.1-1: Rule in adversarial proceedings – lawyer has a role to ask every question necessary, even distasteful ones – will civility detract from lawyers’ zeal? 
· Freedom of expression
· Civility a vague concept – people might not know what it actually entails 

Components of civility
· Being respectful to others: Being on time, being prepared, not interrupting others
· Encouraging and allowing others to talk
· Écouter les autres
· Willingness to seek, listen, and learn from other’s feedback 
· Practicing self-restraint 

Why is incivility on the rise? 
· Public perception that lawyers are aggressive
· There’s a dichotomy between being aggressive and zealous, and soft 


	Brigitte Nadeau et Corinne Denis Masse, “La civilité dans la pratique de l’avocat” dans L’avocat dans la cité: éthique et professionnalisme (Montréal : Les Éditions Thémis: 2012) 133.


	· In the last few years, there has been a movement in favour of civility in law practice because of public perception about the profession 
· This article is about the general obligation of civility and civility for Quebecois lawyers, from how it manifests itself in practice, the consequences of uncivilized behavior, arguments for and against civility, and civility’s impact

General Principles
· Law is now associated with vigorous debates in the courtroom – conventions about civility are left behind in favour of loyal representation of the client 
· Marvin E. Aspen: Says the modern civility movement dates back to at least 1971 – when Chief Justice Warren Burger remarked that overzealous advocates thought the zeal and effectiveness of a lawyer depended on how thoroughly he can disrupt the proceedings 
· In Canada, thought to have begun at the beginning of the 2000s
· Complaints about incivility increased from 11% to 33% from 2004-2008
· Civility def: “It is an approach that seeks to diminish rancor, to reconcile, to be open to non-litigious resolution – an approach that modifies the antagonisms and aggressiveness of an adversarial society and seeks a more civilized condition
· Not just about courtesy and politeness, but about favoring the efficiency of the justice system 
· Though in most incivility cases, it’s towards the lawyer of the opposing party that un-courteous behavior happens, Canadian Bar Association and LSUC rules say that lawyers have to be courteous and polite towards everyone they interact with in the framework of a case
· Civility is an integral part of your duty as an officer of justice: Includes everything from returning phone calls to integrity to dealing with opposing counsel to respect for the legal process itself 
· Alice Woolley: Civility is “la politesse et la courtoisie dans les paroles, les écrits, l’attitude, le comportement et, d’une manière plus substantielle, la façcon de conduire un dossier afin d’optimiser le fonctionnement du système de justice” 

Civility in Quebec 
· In Quebec, the legislation doesn’t explicitly state an obligation of civility but it states certain rules which represent the values presented by authors who advocate for civility
· Courtesy
· Code de deontologie des avocats 2.00.01: “doit agir avec dignité, honneur, respect, moderation et courtoisie” 
· 2.03 : « conduite de l’avocat doit etre empreinte d’objectivité, de modération et de dignitié » 
· The scope of the courtesy obligation depends on the situation – big cases have a bigger obligation 
· An efficient justice system 
· 2.01.01 and 2.05 about administration of justice (see p. 140)
· Code des professions: “Nul professionnel ne peut poser un acte dérogatoire à l’honneur ou à la dignité de sa profession...”

Comment se traduit la civilité dans la pratique des avocats ?
· Identifying what civility is in practice is not easy 
· The two aspects of civility: Courtesy and administration of justice 

A. Courtesy
Courtesy in Communications 
· Use polite, respectful language, not injurious, moderated
· However, litigation takes place in a system characterized by antagonism and confrontation  civility harder to obtain in these situations
· However, possible to express yourself in your party’s best interests in a respectful way, even if the opposing party is disrespectful 
· Lawyers should also be courteous in their writings – especially with the advent of technology which encourages spontaneity 

Courtesy in relations with different legal actors 
· Courtesy goes beyond just not using certain inappropriate or vulgar words
· Also about not making comments about the lawyer for the opposing party, avoiding menacing him/her, avoiding personal attacks 

Courtesy in Actions
· Courtesy also demonstrated through actions
· Punctuality, preparation show a respect for the Tribunal
· Being dressed appropriately, turning off your phone, waiting for the judge to finish speaking before packing up  these all show courtesy
· Also advising your clients about courteous behavior in the courtroom

B. Respect for the administration of justice 
· Respect for the legal system is an integral part of civility 
· Respect for the tribunal: lawyers have to cooperate actively to the process, and lawyers should be well prepared since time in the courtroom is precious
· Lawyers should be honest with the court and maintain their integrity 
· Civility in interactions with peers: 
· Lawyers should be frank with each other (not ambiguous) 
· Should show integrity in interactions with peers
· Should return calls and answer emails promptly, and fulfill his or her engagements without delay 
· Accept reasonable demands of the other party 
· Should not try to benefit from a mistake or faux pas made by the other party 

Consequences for a lawyer that lacks civility 
· Could be the object of a disciplinary sanction
· Barreau du Quebec: reprimand, temporary banning from the Barreau. A fine of at least 1000 and at most 12500, repaying money that they owed, revoking law license, suspension from participating in professional activities 
· Barreau c. Lemoyne: Suspension of 22 months and reimbursing 300$ to clients for trying to intimidate the complainant
· Barreau c Roy: Temporary suspension of 30 days for being vulgar towards a police officer
· Barreau c Labarge: Fee of 600$ and suspension after being rude towards a colleague
· Also consequences for lawyers that don’t support the administration of the system of justice 
· Lawyers can also be the object of defamation suits 
· Impact of incivility on public opinion about the legal world
· It is essential for lawyers to maintain their credibility
· Decisions made by lawyers in court could have an impact with respect to their reputation 
· Should not profit from the mistakes made by peers

Arguments for civility in law
· Civility positively impacts the environment in which lawyers practice
· Allows lawyers to maintain courteous relations with colleagues, judges, and other legal actors
· Allows everyone to operate in a respectful environment, even though law often involves confrontation 
· Courtesy in the courtroom facilitates debates
· Civility in communications between lawyers also diminishes the tension and animosity 

Obligation of Loyalty Towards Clients 
· Clients can be courteous while still representing their clients with loyalty 
· Civility in the courtroom not a sign of weakness 
· Uncivilized behavior usually doesn’t convince a judge anyways
· And solid arguments can be weakened by uncivilized behavior 
· Uncivilized behavior might make it more difficult to reach a verdict and can make proceedings last longer 

Strategy
· Some say civility should be used as a strategy – look at clients’ disagreements as problems to be solved, rather than battles to be won 
· Warren Burger: Courtroom manners should be a key weapon to be used
· Instead of civility being something that needs to be regulated, should use it as a tool in lawyers’ arsenal 

Obligation to support the administration of justice 
· Some authors say that when a lawyer is not civilized, he lacks in his obligation to be efficient (i.e. when he doesn’t answer his peers)
· The goal of civility is not to neutralize the judicial process but rather to support the administration of justice
Public opinion towards lawyers
· Task Force on Civility: A large part of the public has no respect for lawyers – why should the public show respect for lawyers when so many lawyers don’t show respect for lawyers
· Barrie Althodd, on the disciplinary committee of the Washington Bar: Civilit and professionalism set the stage for justice to be done 


Arguments that Question the Importance of Civility 
· Freedom of expression as a fundamental right
· Loyalty towards the client: Lawyers accused of being uncivilized often defend themselves by saying that they were defending their clients’ best interests
· Code de deontologie states that lawyers have a an obligation to be loyal to their clients 
· Some people say there’s a conflict between being zealous and civil 
· “Civility must bow to effectiveness” if goals can’t be achieved by using a restrained approach 

Obligation to support the administration of justice 
· Lawyers should not “be nice” when this would affect their loyalty to their client or their fidelity to the legal system 

Excellence of the Profession
· Scathing remarks from the opposing party can actually push lawyers to work harder and practice law with more rigour 

Deontological Obligations
· Should disciplinary counsel become the civility police? 
· Alice Wooley: “civility becomes an all-encompassing ethical value that obscures the real ethical principles at play” 
· Civility obligations are too vague and vast, and might lead lawyers to act unethically without being aware of it 




	Groia v Law Society of Upper Canada, 2016 ONCA 471 (excerpts).


	Groai v Law Society of Upper Canada 
Introduction: 
· LSUC seeks to ensure that the public of Ontario is provided with competent and professional legal services 
· Requires that lawyers’ conduct be characterized by courtesy, civility, and good faith in dealing with the courts and participants in justice system
· Also affirm counsel’s duty to resolutely and honourably advance the client’s cause without fear of professional jeaopardy

Law Society Proceedings
· Law Society asserted that Mr. Groia had engaged in multiple acts of professional misconduct in his dealings both with the court and the OSC prosecutors 
· Failure to treat the court with courtesy and respect, failure to act in good faith, undermined integrity of profession, engaged in criticism of conduct of OSC prosecutors  

Oversight of In-court civility
· Groia argues trial judges and not law society are best positioned to address in-court civility by lawyers
· Says Law Society cannot and should not discipline advocates for their uncivil conduct in court except in 3 special situations 
· This perspective is unsupportable:
· Ignores plain language of the Act and Law Society’s undisputed statutory obligation to govern the legal profession and public interest 
· Act in s.33 prohibits Law Society licensee from engaging in professional misconduct, and empowers the Law Society to conduct an investigation into professional misconduct 
· No restrictions on Law Society’s authority over courtroom conduct
· Previous cases found that unprofessional conduct was a matter for the Law Society of Upper Canada 
· SCC in Doré recognized the role of administrative disciplinary bodies in ensuring civility 
· Ryan: Self-regulating disciplinary bodies have primary responsibility to oversee professional discipline 
· Groai also misconceives the functions and responsibilities of trial judges and of the Law Society: It is actually a shared responsibility with respect to civility – Law Society regulates the profession and ensure professionalism measured against standards of practice, and judges have a responsibility to address issues of incivility engaged in by lawyers who appear before them (safeguard the fairness of the trial and ensure dignity and decorum) 
· Law Society’s disciplinary authority under the Act is unqualified
· Notion that courts should have the last/final word in assessing advocate’s conduct is flawed: Law Society’s mandate doesn’t conflict with a trial judge’s management power or the independent authority of the courts, they work together
· Remedies available to courts and Law Societies to address uncivil behavior differ

Appeal Panel’s Test for Incivility
· Groia argued that Appeal Panel failed to properly balance the advocate’s duty of zealous advocacy with his or her duties of courtesy and civility, by failing to take proper account of constitutionally-protected expressive freedoms, and by creating a test that results in uncertainty and lack of meaningful guidance

Duty of Courtesy and Civility
· Civility in Felderhof: Professionalism not inconsistent with vigorous and forceful advocacy on behalf of a client, counsel required to conduct themselves professionally as part of their duty to the court 
· Is not just a passing trend; is a codified duty of professional conduct enshrined in Conduct Rules and an essential pillar of effective functioning of administration of justice 
· Inquiries about incivility are contextual and fact specific
· Incivility must be given a flexible definition, capable of encompassing diverse situations
· Doré def. of incivility: “Potent displays of disrespect for the participants in the justice system” 
· Must accord leeway to disciplinary bodies in fashioning a test 

Duties of Zealous Advocacy and Loyalty 
· Is part of the advocate’s larger duty of professionalism 
· Is codified under Conduct rules 
· See r.4.01(1) of 2000 rules
· Courts have found that zealous advocacy is fundamental to the advocate’s role (Felderhof)
· Groia thinks that when the advocate’s duty of zealous advocacy conflicts with his or her duty of courtesy and civility, public interest demands that zealous advocacy must prevail 
· Duty of zealous advocacy must be protected, but is not absolute and must not be abused 
· The conduct rules do not assign it paramountcy
· Advocate’s duty of professionalism encompasses both duty of zealous advocacy and duty of courtesy/civility 
· Crucial point from case law: Participants in litigation and public have a legitimate right to expect that the advocate’s duty of zealous advocacy will be tempered by overriding duty to adhere to professional standards, including duty to act with courtesy and civility 
· Isolated lapses of judgment different from Groia’s conduct – he had a pattern of making unfounded, personalized attacks on the integrity of opposing counsel 


Freedom of Expression
· Groia argues that expressive freedom under 2(b) are engaged, and says the Appeal Panel erred in not considering whether his allegations of prosecutorial misconduct constituted constitutionally-protected speech 
· Court does not accept this argument – Appeal Panel reasonably addressed 2(b)
· Doré: Administrative decision-makers must balance freedom of speech with a lawyer’s professional obligations 
· Balancing these competing interests is a fact-dependent and discretionary exercise – a high degree of deference is owed by a reviewing court to a disciplinary tribunal’s balancing
· Doré: If the administrative body has properly balanced s.2(b) Charter values with statutory objective, the decision is reasonable 
· Appeal panel considered expressive rights and the balancing Act, and it considered Dorée

Vagueness Claims 
· Mr. Groia argues that the restated test for incivility is vague and ill-defined 
· Court says it’s a reasonable and functional one that was crafted to account for the facts of this case and the interest of all parties
· Balances numerous interests and provides for a contextual, fact-driven analysis 
· Satisfies the SCC def. of incivility: “potent displays of disrespect for the participants in the justice system” 

Reasonableness of Application Test for Incivility 
· Groia’s attackes were vehemous and personal in nature
· Were aimed at the integrity of the prosecutors
· Were lengthy (over 10 days) 
· Groia had no reasonable basis on which to attack the integrity of the prosecutors and their motives 
· His conduct had severe adverse impacts on the trial, caused delays 
· His remarks struck at the heart of the prosecutors’ duties to the court
· Affected orderly progression of trial 

Appeal dismissed.

Dissent
· The Appeal Panel’s Conduct Decision cannot survive review on either a correctness or reasonableness standard
· Failed to take into account how the trial judge rules on the complaints by the OSC and how Mr Groia responded to those complaints
· Failed to take into account the trial judge – third person

Identifying the Test for In-Court Professional Misconduct
· Key elements of a general test: What the barrister did, what the presiding judge did about the barrister’s conduct and how the barrister responded to the directions of the presiding judge, and what effect the conduct complained of had on the fairness of in-court proceedings 
· What the barrister did: Requires examining the nature of the conduct, when it occurred and for how long, and the reason for the conduct
· What the presiding judge did: Did the judge issue any direction? Impose any sanction? Did the barrister comply with these?  because under the principle of judicial independence, it is judges who are responsible for managing our nation’s courtrooms 
· The effect of the conduct on trial fairness – whether the barrister’s conduct undermined trial fairness

Analysis of the Decision Below 
· What the barrister did: Groaia used inappropriate language and impugned the integrity of prosecutors without foundation
· What the courts did about barrister’s conduct: Dissent argues that the Appeal Panel ignored considering what the trial judge did. If we consider this, the trial judge responded to the prosecution’s complaints about Mr. Groaia’s conduct and attempted to deal with them. Mr. Groaia seemed to comply with what the trial judge’s directions 
· The effect of the barrister’s conduct: Groia’s rhetoric and litigation style did not prevent a fair trial
· So dissent thinks that the Appeal Panel erred in finding that Mr. Groia had engaged in professional misconduct; he complied with trial judge’s directions, and the fairness of the trial was not compromised by the trial. No one involved in the trial complained to the Law Society about his conduct 




· Provisions that are relevant to courtesy and civility: 5.1-5, 5.1-1, 7.2-1
· Paragraph 87 in Groia: Says that the Law Society has the power to police lawyer conduct that occurs in the courtroom 
· One of the big principles of the case: Zealous advocacy does not trump civility and courtesy – advocacy is tempered by the overriding
· Doré def. of incivility: Potent displays of disrespect for the participants in the justice system, beyond mere rudeness or discourtesy
· LSUC Appeal Panel test: It is professional misconduct to make allegations of prosecutorial misconduct or that impugn the integrity of opposing counsel
· Ontario CoA Dissent: Test of professional misconduct is “what the barrister did, what the presiding judge did, and the effect of the conduct on the fairness of the in-court proceedings” 
· What are people trying to get at with their different tests? Why do we even have a test?


	Doré v Barreau du Québec, 2012 SCC 12 (excerpts).


	Doré v Barreau du Quebec
· Lawyer challenges the constitutionality of the decision of a disciplinary body to reprimand him for a letter he wrote to a judge  violates his freedom of expression under the Canadian Charter 

Application: 
· Charter value at issue is expression, and how it should be applied in context of a lawyers professional duties 
· 2.000.01 of Code of Ethics: “conduct of an advocate must bear the stamp of objectivity, moderation and dignity” 
· These are broad standards that are open to interpretation 
· In dealing with appropriate boundaries of civility, severity of conduct mist be interpreted in light of expressive rights guaranteed by Charter, and to public benefit in ensuring the rights of lawyers to express themselves 
· Histed v Law Society of Manitoba: Lawyer plays a pivotal role in ensuring the accountability and transparency of the judiciary – should feel free to act and speak without inhibition 
· Need to balance the fundamental importance of open criticism of our public institution with the need to ensure civility in the profession
· In this case, criticism of the judge needs to be measured against the public’s reasonable expectations of a lawyer’s professionalism 
· Doré’s displeasure with the judge was justifiable, but the extent of his response was not 
· Disciplinary Council’s reprimand was not unreasonable; was not an unreasonable balance of Mr. Doré’s expressive rights with the statutory objectives  




	Model Code of Professional Conduct: 2.1-1, 2.1-2, 3.2-4, 3.2-5, 5.1, 5.6-1, 7.2


	


Formation of the Lawyer Client Relationship

· Radio-Canada, Enquête, “The Ambulance Chaser who came to Lac-Mégantic” (2017) https://www.youtube.com/watch?v=eWjUn_vFmho 
· Model Code of Professional Conduct: 1.1-1 (definition of “client”); 3.6-1; chapter 4; 6.3.

Topics for reflection and discussion: 
· Why are there restrictions placed on the advertising that can be done by lawyers?
· What are the consequences that result from the formation of a lawyer-client relationship?
· When can lawyers refuse to accept clients? 


Advertising: 
· Rule 4.2 Model Code
· Little discipline – Mostly compliance checks 
· Law Societies will just write to lawyers and tell them their advertising is not compliant 
· These days, a lot more concern about the way lawyers are soliciting and advertising 
· A lot of Law Societies find that the Model Code is not enough – how do we check the veracity/legitimacy of claims (e.g. Winner of Reader’s Choice awards) 

Lac Mégantic video:
· Think about what your role is as a lawyer to deal with tragedies – what kind of conflicting values and interests do you face? 
· If you’re a personal injury lawyer, the way you make your money is by helping those who have been hurt 
· You have to do some solicitation and advertising, but drawing the line can be really difficult 

Choosing your clients 
Moral non-accountability: 
· Some lawyers will take this stance – representing people with different points of view than yours is just part of the administration of justice 

Taking it personally: 
· Other people think you need to take responsibility for your clients and the choices they make 

4.1-1 A lawyer must make legal services available to the public efficiently and conveniently and, subject to rule 4.1-2, may offer legal services to a prospective client by any means. 
But: In the commentary, we see that there is a right to decline representation – but it must be exercised prudently. particularly if the probable result would be to make it difficult for a person to obtain legal advice or representation. Generally, a lawyer should not exercise the right merely because a person seeking legal services or that person's cause is unpopular or notorious, or because powerful interests or allegations of misconduct or malfeasance are involved, or because of the lawyer's private opinion about the guilt of the accused. 
Consensus: Cannot take a client if:
· Conflict of interest
· Issue of competence
· Potential to be a witness in the case
· Illegal purpose
· Distaste : If your distaste for a cause is so strong that it will affect the level of representation you can provide 
Who is your client and when?
· “client” means a person who: (a) consults a lawyer and on whose behalf the lawyer renders or agrees to render legal services; or 
· (b) having consulted the lawyer, reasonably concludes that the lawyer has agreed to render legal services on his or her behalf. 
· and includes a client of the law firm of which the lawyer is a partner or associate, whether or not the lawyer handles the client’s work. 

	Allan C Hutchinson, “Taking it Personally: Legal Ethics and Client Selection” (1998) 1:2 Legal Ethics 168. 


	
Selecting Clients
· Client selection is a situation in which lawyers are expected to demonstrate good professional judgment 
· Once a client is taken on, lawyer has committed to a whole host of ethical and moral obligations 
· Once a lawyer-client relationship is established, the ethical implications begin 
· Professional rules stipulate generally that legal services can be made to everyone, but there are no prohibitions on lawyers refusing to represent particular clients or causes
· Although some jurisdictions have recently declared that lawyers cannot choose clients in a way that discriminates on the basis of race, gender, etc. 
· Grey area where professional expectations and personal values merge – is there an obligation to take unpopular cases, and is it ever professionally responsible to refuse certain cases? 
· The type of lawyer you want to become involves ethical implications!
· Some people think lawyers should accept all requests for legal assistance, no matter how unpopular or unjust
· Because not doing so would deprive them of their legal rights
· And because determining the worth/merit of the legal claim at the outset usurps the function of the jury 
· Duncan Kennedy: “You are tarred with the bad actions of clients that you facilitate in your work as a lawyer”, lawyers should only represent clients or causes that they are prepared to defend as being more rather than less beneficial for society 
· Argument that lawyers should take any and all client has several weaknesses
· Most lawyers draw the line at representing clients for free, which is not unreasonable – however, pro bono obligations should be built into the basic ethical fabric of professional responsibility 
· Though there is an obligation on the legal profession to ensure that people have access to lawyers, this does not explain why a particular lawyer should take on a particular client. Lawyers should have a degree of choice in selecting who they will represent, unless they do so using illegal criteria (race, gender) 
· Lawyers have to remember that whatever decision they make will reflect and implicate a certain stand on the nature and extend of ethical obligations in the practice of law 
· Lawyers influence how the law evolves- they do not function independently (e.g. tax lawyers might have some responsibility for shifting the tax burden onto the poorer parts of the population) 
· Lawyers should speak to their clients before taking them on – seeing whether the objective of the case is worthy, whether the means that might be required are something they are prepared to do 
· Lawyers should treat their potential clients as moral persons who are capable of engaging in debate and changing





Conflicts of Interest
· Model Code of Professional Conduct: 3.4

Stages of ethical deliberation
· Moral sensitivity  Moral judgment  Moral conviction 
· Lawyers always have to think about if they’re willing to lose clients – isn’t it enough to just do your duty and warn clients that what they're doing is wrongful 

What hat are you wearing?
· Advocate or Counselor 
· When we think about the ethical duties of lawyers, consider how they would vary depending on whether we frame lawyers as advocates or as counselors 
· Can you discuss issues beyond the law with your clients? 
· 3.1-2, commentary 10: Explains that lawyers have to be careful when dealing with non-legal matters; is legal information, not legal advice. 

Conflicts of Interest 
Rules about conflicts 
· Duty of loyalty + duty of confidentiality = Fundamental
· Clients can’t act in a way that their competence might be compromised, or the appearance of their competence
· Loyalty the defining principle of the legal profession
· Prevention
· Conflict rules serve a preventative function 
· Power to the clients?
· Client may not know when a conflict of interest has arisen 
· Appearance matters? 
· Courts can disqualify a lawyer or law firm when there’s a conflict of interest that arises 
· Public perception of administration of justice 	
· Have to balance integrity of the legal profession with the right of the litigants to maintain their services
· Must permit reasonable mobility in the legal profession 

*Make sure that we pay attention to the names of cases in conflict of interest  know where the rules came from 

Lawyer will be in an improper conflict of interest where:
1. The representation of the client creates a substantial risk that confidential information obtained from another client will be used to that other client’s disadvantage (Macdonald Estate – 1990) 
2. There is a substantial risk that the lawyer’s representation of the client would be materially and adversely affected by the lawyer’s own interests or by the lawyer’s duties to another current client, a former client, or a third person (R v Neil, 2002) 
a. Risk is what matters – not what actually happens
3. The lawyer’s personal circumstances create a risk that the lawyer will use the lawyer-client relationship to obtain an improper advantage or benefit for himself (Strother – 2007)
4. The lawyer’s relationship to the client or to the matter creates a risk that the lawyer will be unable to satisfy his obligations to the legal process and the administration of justice 
a. Appearance that the function of the legal process is affected
b. Concerned with legal process; as opposed to no. 3 which is about the lawyer obtaining an advantage 
c. See Dungate v Dungate (2015 BCSC): Lawyer acting for his mother in family law application against his father. “It is not appropriate for the son […] to act as counsel in thi case” (this was not allowed to go through) 
d. Raabe v De Jong (2016 BCSC): Husband’s counsel in matrimonial litigation was his brother in law (husband of his sister). Wife sought to disqualify brother-in law. 
(a) Court allowed this to go through: “No confidential information obtained from the claimant that might be used to her prejudice, nor does his rlsp with his wife clearly impede ability to act objectively for respondent. Not a situation of divided loyalties)

Threshold of evidence: “In addition, the onus falls upon the client (the one alleging the conflict) to establish on a balance of probabilities, the existence of a conflict” – McKercher at para 38 


Conflicts relating to the lawyer’s own interests
· Motivations other than the client’s interests?
· Business dealings with client
· Personal relationship with client
· Gifts from client
· Over-identification with client 
· Lawyers will always have motivations other than the clients’ interests…
· Are those enough to disqualify us? No  looking for something more than just a thought, has to be an absence of alignment between your interests and those of the clients 
· Improper conflicts only arise when there is a substantial risk that the representation would be affected
· Have to honestly reflect on whether the conflicting interest is disqualifying 

	MacDonald Estate v. Martin, [1990] 3 SCR 1235.


	Facts: In 1983, appellant (Martin) hired A. Kerr Twaddle as lawyer. Twaddle was assisted by Kristin
Dangerfield, a graduate articling student (and later junior member of his firm). She was actively
engaged in the case and was privy to many confidences disclosed by the appellant to Twaddle.
Dangerfield was in attendance at numerous meetings between Mr. Twaddle and the appellant
Martin, assisted in the preparation of many documents, prepared and attended examinations for
discovery, was present when a settlement was discussed by the parties
Dangerfield, joined the Thompson firm in 1987. The Thompson firm represents the respondent
(Gray) in this action.
Both Dangerfield and senior members of Thompson, Dorfman, Sweatman have sworn affidavits
that the case has not been discussed since Dangerfield joined the firm and will not be discussed.

Issue: The sole issue in this appeal is the appropriate standard to be applied in determining whether
Thompson, Dorfman, Sweatman are disqualified from continuing to act in this litigation by reason
of a conflict of interest.

Legal Ethics -- Policy Considerations
· In resolving this issue, the Court is concerned with at least three competing values: (1) the concern to maintain the high standards of the legal profession and the integrity of our system of justice; (2) the countervailing value that a litigant should not be deprived of his or her choice of counsel without good cause, and (3) the desirability of permitting reasonable mobility in the legal profession.

The Law
· The law in Canada and in other jurisdictions has adopted one of two basic approaches in determining whether a disqualifying conflict of interest exists: (1) the probability of real mischief, or (2) the possibility of real mischief. The term "mischief" refers to the misuse of confidential information by a lawyer against a former client. The first approach requires proof that the lawyer was actually possessed of confidential information and that there is a probability of its disclosure to the detriment of the client. The second is based on the precept that justice must not only be done but must manifestly be seen to be done.
· It is evident from a review of authorities that there is a trend in favour of a strict test. This trend is the product of a strong policy in favour of ensuring not only that there be no actual conflict but that there be no appearance of conflict.

The Appropriate Test
These cases require two questions to be answered:

1. Did the lawyer receive confidential information attributable to a solicitor and client relationship relevant to the matter at hand?
· In my opinion, once it is shown by the client that there existed a previous relationship which is sufficiently related to the retainer from which it is sought to remove the solicitor, the court should infer that confidential information was imparted unless the solicitor satisfies the court that no information was imparted which could be relevant.

2. Is there a risk that it will be used to the prejudice of the client?

· A lawyer who has relevant confidential information cannot act against his client or former client. In such a case the disqualification is automatic. No assurances or undertakings not to use the information will avail.
· There is, however, a strong inference that lawyers who work together share confidences. In answering this question, the court should therefore draw the inference, unless satisfied on the basis of clear and convincing evidence, that all reasonable measures have been taken to ensure that no disclosure will occur by the "tainted" lawyer to the member or members of the firm who are engaged against the former client. Such reasonable measures would include institutional mechanisms such as Chinese Walls and cones of silence.

Application to this Case
The answer to the first question in this case presents no problem. It is acknowledged that Kristin Dangerfield actively worked on the very case in respect of which her new firm is acting against her former client. She is therefore in possession of relevant confidential information. With respect to the second question, there is nothing beyond the sworn statements of Sweatman and Dangerfield that no discussions of the case have occurred and undertaking that none will occur. In my opinion, while, as stated by the courts below, there is no reason not to accept the affidavits of apparently reputable counsel, this is not sufficient to demonstrate that all reasonable measures have been taken to rebut the strong inference of disclosure.

Per Wilson, L'Heureux-Dubé and Cory JJ.:
They would impose a stricter test.
· Where a lawyer who has had a substantial involvement with a client in an ongoing contentious matter joins another law firm which is acting for an opposing party, there is an irrebuttable presumption that the knowledge of such lawyer, including confidential information disclosed to him or her by the former client, has become the knowledge of the new firm. Such an irrebuttable presumption is essential to preserve public confidence in the administration of justice.
· No matter what form of restrictions were sought to be imposed on individual lawyers and law firms involved, the public would, quite properly, remain skeptical of their efficacy since lawyers in the same firm meet frequently and have numerous opportunities for the private exchange of confidential information

Holding: Yes, there is conflict of interest

Ratio: Sets out the test for conflict of interest cases:
Two questions need to be answered:
1. Did the lawyer receive confidential information attributable to a solicitor and client relationship
relevant to the matter at hand? and
2. Is there a risk that it will be used to the prejudice of the client?




	R v Neil, 2002 SCC 70.


	Facts: Neil is a paralegal who was accused of illegally providing legal advice. The present case involves specifically charges of (1) fabricating court documents in a divorce action and (2) scheming to defraud Canada Trust. Neil had Helen Lambert as an assistant, and also often had help from “Pops” Venkatraman. Venkatram’s law firm employed one Gregory Lazin. Neil alleges:
(1) That Lazin was wrong to represent Lambert in her personal divorce proceedings because he knew she would be a co-accused in the Canada Trust fraud case. Lazin planned to represent Lambert in the fraud case and to defend her by putting the blame on Neil. Neil believes this breached the law firm’s duties towards him, especially since the firm refused to represent him in the case because it was already representing Lambert.
(2) That Lazin intentionally encouraged one of the parties in the fabricated documents case to report the forgery to the police – specifically, to the officer in charge of the Canada Trust case – so as to make his portrayal of Neil as dishonest more convincing.
Issue: “What are the limits of a lawyer’s “duty of loyalty” to a current client in a case where the lawyer did not receive any confidential information that was (or is) relevant to the matter in which he proposes to act against the current client’s interest?” (para 1)
Holding: Neil’s appeal should be dismissed; there was no breach of fiduciary duty.
Reasoning: 
The duty of loyalty is fiduciary in nature. Breaches of the duty of loyalty usually relate to the use of confidential information in cases where it is sought to disqualify a lawyer from further acting in a matter (MacDonald Estate). But the duty of loyalty to current clients includes a broader principle of avoidance of conflicts of interest, regardless of whether there is confidential information or not.
The three aspects of the duty of loyalty relevant to this case are a duty to avoid conflicting interests, a duty of commitment to the client’s cause (zealous representation), and a duty of candour with the client on matters relevant to the retainer.
Was there a duty of loyalty owed by the firm to the appellant? Yes. There was a solicitor-client relationship throughout these events. Moreover, it is the firm, not just the individual lawyer that owes a duty of loyalty to its clients
Was there a breach of the duty of loyalty? Yes. The law firm, and L in particular, put themselves in a position where the duties they undertook for other clients conflicted with the duty of loyalty they owed to the appellant
First, there was a breach in attempting to represent both N and HL in the Canada Trust case, when their interests conflicted. At the time the firm met with the appellant on April 18th, L has not officially retained HL on the criminal charges, but the trial judge found that he was in fact acting on HL’s behalf because her indictment was reasonably anticipated, and the purpose of L attending the meeting was to get evidence to run a “cut-throat” defense for HL against N. The fact that N eventually looked elsewhere for legal counsel in the Canada Trust case does not diminish this duty of loyalty.
Second, in the Doblanko case, the firm breached their duty of loyalty to the appellant by accepting a retainer that required them to present to the divorce court evidence of the illegal conduct of their client, N, at a time when he was also facing criminal charges related to his paralegal practice, in which the firm has a long-standing involvement.
It was contended that the two matters were wholly unrelated, and that L could not have obtained in the Doblanko case confidential information that would be relevant to the Canada Trust case. However, the duty of loyalty to current clients goes beyond the use of confidential information, and the two matters were related in that HL’s defense was helped by the pile up of criminal allegations against the appellant.
Remedies for breach of duty: a complaint to the Law Society of Alberta can result in disciplinary action, and the conflict of interest can also be a cause of action against the lawyer for damages, but breach of the duty of loyalty does not automatically invalidate the judgment.
Post-conviction, the appellant must show that there was a conflict of interest, and that the conflict of interest adversely affected the lawyer’s performance on behalf of the appellant to have the court order a new trial. The appellant cannot meet this test, because he was not represented by the law firm during any of the court proceedings in either matter.
The appellant is also seeking a stay of proceedings under s. 7 of the Charter because the actions of the law firm amounted to abuse of process that contravened fundamental notions of justice (R. v. O’Connor). However, the law firm is not the state, so its actions do not attract Charter scrutiny. Moreover, in the Doblanko case, proceedings were inevitable. L’s involvement breached the duty of loyalty but contributed little to the appellant’s predicament. The Canada Trust case was declared a mistrial. The firm quickly realized there was a conflict, and the HL case has been resolved. There is no danger that the firm’s conflict would affect the fairness of a new trial. In neither case was the standard required to trigger section 7 reached.
Ratio: The duty of loyalty to current clients goes beyond the use and abuse of confidential information and includes a broader principle of avoidance of conflicts of interest. A lawyer has a duty not to act against his current client’s interests, even if the affected interests are unrelated to the matters in which he represents this client. [ultimately, though, the Supreme Court upheld the Court of Appeal’s decision not to order a new trial on the basis that there was a conflict of interest – Neil may have won on the law, but it didn’t actually help him]





	Strother v 3464920 Canada Inc, 2007 SCC 24.


	Facts: Retainer between Monarch and appellant law firm stipulates that the firm can’t act for clients other than Monarch in relation to tax-shelter schemes. Retainer ended in 1997, but Monarch continued as a client of the firm. In Nov. 1996, Income Tax Act is amended to defeat tax shelters. D approaches S from appellant law firm after he is terminated at Monarch about a possible revival of tax-assisted film production. S drafts a proposal to Revenue Canada, which is approved. S doesn’t tell Monarch about this. S would receive 55% of the first 2 million of profit of this new company Sentinel, but tells law firm he would only get 50%. S quits law firm in 1999 and joins Sentinel as a 50% shareholder. Monarch sues S and firm for breach of fiduciary duty and breach of confidence.
Issue: Was there a breach of fiduciary duty and confidence?

Holding: In part? 

Reasoning: Binnie, Deschamps, Fish, Charron, Rothstein
Scope of a lawyer’s retainer is governed by contract, but there are some fiduciary responsibilities which are imposed. These duties may go beyond what the parties expressly bargained for (e.g. loyalty). 
S worked for Monarch in regards to “tax-assisted business opportunities” – if he knew there was a way to continue these tax shelter schemes, he should have told Monarch that his previous legal opinion could be revised due to their continuing solicitor-client relationship.

S failed to provide candid and proper legal advice in breach of the 1998 retainer, but Monarch can’t succeed in a claim for damages for breach of the contract because no damages flowed from alleged contractual breach. Issue therefore moves to fiduciary duties. 

Firm and S were free to take on D and Sentinel as new clients once exclusivity arrangement expired at the end of 1997. S could have managed the relationship with both, while protecting each of them from disclosure about the other. Was there a risk to S’s ability to properly represent the legal interests of both clients? S had a personal undisclosed financial interest in Sentinel; indeed, the difficulty lies in the fact that S aligned his personal financial interest in Sentinel’s success. His personal financial interest conflicts with his duty to Monarch, and compromised his duty to zealously represent Monarch. Firm did not breach its fiduciary duty to Monarch, because other partners were ignorant. 

Equitable remedies: 
Court of appeal imposed an excessive award of compensation against S, though denying S profit generated by his financial interest advances policies of equity. S should only have to give back Monarch the monies received from January 1 1998 to March 31 1999, until Monarch and S had severed all links with the firm. 

Law firm’s appeal allowed in part: firm is liable for S’s breaches of fiduciary duty through s.12 of BC Partnership Act – S should account for S’s profits from January 1, 1998 to March 31, 1999.  S should also return all  the personal profits made during hours docketed to Monarch’s account.

Dissent: McLachlin, Bastarache, Lebel, Abella: 
Conflict of interest arises when a lawyer puts himself or herself in a position of having irreconcilable duties or interests. There was no conflict between what S agreed to do for Monarch and what he was doing for D with Sentinel – neither his obligation to D nor his personal stake in the profits directly conflicted with his duties to Monarch. Court of Appeal erred in holding that S’s duty to Monarch extended beyond 1998 retainer.






	CNR v McKercher, 2013 SCC 39.


	Facts: McKercher, law firm, represents CNR on several matters. Without CNR’s consent or knowledge, McKercher accepts retainer to act for Wallace in a class action suit against CNR. McKercher moved to terminate all retainers with CNR except one. When CNR found out about the class action, it applied to strike McK as solicitor for plaintiff due to conflict of interest. Motion judge granted application. Court of Appeal overturned motion.

Issue: What are the guidelines for determining whether a lawyer’s duty of loyalty had been breached.

Holding: Duty of loyalty has 3 components: duty to avoid conflict of interest, duty of commitment to client’s cause, and duty of candour. 

Reasoning: Judgement affirms R v Neil’s three component of duty to loyalty:
· duty to avoid conflict of interest (lawyer must neither misuse confidential info nor place himself in situation that jeopardizes effective representation para 23),
· duty of commitment to client’s cause,
· and duty of candour.
McKercher breached its duty of candour by failing to disclose its involvement in class action which is relevant to CNR because it affects McKercher’s ability to provide effective representation for CNR.
McKercher breached its duty of commitment by terminating CNR retainers in order to pursue the class action thereby circumventing their duty of loyalty to CNR (withdrawing service without good cause, para 55).
McKercher breached duty to avoid conflict of interest when it accepted to represent class action plaintiff without obtaining CNR’s consent first.
SCC affirms “bright line” rule from R v Neil: lawyer, and by extension a law firm, may not concurrently represent clients adverse in interest without obtaining their consent—regardless of whether the client matters are related or unrelated (para 27). McKercher’s conduct fell squarely within scope of bright line rule.

Ratio: The bright line rule is NOT a rebuttable presumption but its application not unlimited (see below)
· Bright line rule applies: Where immediate legal interests are of two clients are directly adverse) the bright line rule prohibits concurrent representation (para 29)
Bright line rule doesn’t apply: 
· To commercial or strategic interests (only to legal interests)
· Where it is invoked by party seeking to abuse it for tactical reasons (para 36)
· Where it is unreasonable for a client to expect that its law firm will not act against it in unrelated matters (para 37)
· Where not applicable (substantial risk principle)
· Must assess if representation of clients “creates a substantial risk that the lawyer’ representation of the client would be materially and adversely affected” (para 38)




	Model Code


	3.2-1 A lawyer has a duty to provide courteous, thorough and prompt service to clients. The quality of service required of a lawyer is service that is competent, timely, conscientious, diligent, efficient and civil. 
· Notes: Commentary 5(a) mentions keeping a client “reasonably informed”. Transparency, but also don’t have to tell your client everything. 
· 5(k) – Expected practices: Informing a client of a proposal of settlement, and explaining the proposal properly;  
3.2-2 When advising a client, a lawyer must be honest and candid and must inform the client of all information known to the lawyer that may affect the interests of the client in the matter. 
· Notes: Only things that may affect the interests of the client in the matter; e.g. a settlement offer, if the law has changed 
3.2-7 A lawyer must never: 
a)  knowingly assist in or encourage any dishonesty, fraud, crime, or illegal conduct.  
b)  do or omit to do anything that the lawyer ought to know assists in or encourages any dishonesty, fraud, crime, or illegal conduct by a client or others, or  
c)  instruct a client or others on how to violate the law and avoid punishment.  
What is illegal conduct? Not following the regulation? 



Recap from last class:
· Big principle from Macdonald Estate: Confidential information
· Big principle from Neil: Substantial risk that representation would be affected by lawyer’s own interests 

See Neil for the definition of conflict of interest: “the existence of a substantial risk that a lawyer’s loyalty to or representation of a client would be materially and adversely affected by the lawyers’ interest…”

· Note that having a financial interest in a case doesn’t necessarily mean a conflict of interest…wouldn’t all lawyers be in conflict then? 
· Neither is friendship if your interests are aligned
· Be sure to show what facts bring us to a conclusion of “substantial risk” 
· There is a difference between what you comfortable doing and what the court would sanction you for 
· See 3.4-1 MC Commentary 2: Risk must be more than a mere possibility
· 3.4-1 MC commentary 11(d): Such a relationship may conflict with the lawyer’s duty provide objective disinterested professional advice to client

3.4-1 Model Code: Is there a ”substantial risk” of the representation being “materially and adversely affected”?
Financial interest: Why? Wouldn’t all lawyers be in conflict then?
Friendship: Difference between this example and the will example
3.4-1 Model Code, commentary 2: “The risk must be more than a mere possibility; there must be a genuine, serious risk to the duty of loyalty or to client representation arising from the retainer.”
3.4-1 Model Code, commentary 11(d): Such a relationship may conflict with the lawyer’s duty to provide objective, disinterested professional advice to the client. 
5.2-1 Model Code, commentary 1: “The lawyer who is a necessary witness should testify and entrust the conduct of the case to another lawyer.

Conflits entre un ancient client et un nouveau client 
Polling question: 3 years ago you defended John successfully against theft accusations. His husband Marc comes to see you to ask you to represent him in matrimonial litigation against John. Can you represent Marc? 
Answer: It depends. Need to ask whether there is confidential information that was passed on during my work with John. There is actually no rule that a lawyer can’t act against former clients, but still have to think about your own discomfort, the appearance of the justice system.

Confidential information from former client  information is relevant to current retainer with new client  CONFLICT!
· Or…A lawyer may not act for the new client if the representation would have the effect of attacking or undermining the legal work done for the former client by the lawyer (e.g. the matter is the same or related to the matter on which the lawyer was formerly retained) 
· Becomes more complicated when we think about lawyers who are highly specialized, because there’s only so many lawyers who can do the work they do…
· Two questions: Was there confidential information from the former client, and is there a risk the information could be used in the present case because it is relevant? 

This is improper for two reasons: 
· Concern that the lawyer will use this confidential information against their former client and violate confidentiality
· Concern that the lawyer will NOT use this information and then violate duty of zealous advocacy 


When is information “confidential”?
· Public domain = NOT confidential 

Former clients – Model Code
3.4-10 Unless the former client consents, a lawyer must not act against a former client in: 
· (a) the same matter,  
· (b) any related matter, or  
· (c) any other matter if the lawyer has relevant confidential information arising from the representation of the former client that may prejudice that client.  
· Commentary: It is not improper for a lawyer to act against a former client in a fresh and independent matter wholly unrelated to any work the lawyer has previously done for that client if previously obtained confidential information is irrelevant to that matter. 
3.3-2: A lawyer must not use or disclose a client’s or former client’s confidential information to the disadvantage of the client or former client, or for the benefit of the lawyer or a third person without the consent of the client or former client. 
When is information not relevant?
· From a reasonable client’s perspective, what was the matter on which that client retained the lawyer and what is the matter on which the same lawyer now proposes to act against his former client? Ontario Court of Appeal 
Reality of the job market 
· Lawyer mobility is an issue – we need to take preventative measures that clients and firms are protected from conflict when lawyers switch firms (murs de Chine, cones of silence)
· Before a lawyer switches firm, a memo is sent to ensure that a lawyer does not have access to any information about a given client – essentially blocking a client from the files (this is a mur de Chine)
· When people move around in the legal profession, every move could lead to conflict..has to be addressed beforehand 
· Provisions on confidentiality have provisions that deal with conflicts of interest 
· Rebuttable presumption that where one member of a firm has confidential information about a client, that the rest of the firm does too  that’s why there has to be concrete measures taken to avoid this 
Conflicts between current clients
Generally show up in 3 situations:
1. Concurrently representing 2 or more clients in unrelated matters
2. Two or more current clients are in an actual dispute with each other
3. Two or more current clients have interest in a matter or related matters that conflict (acting for current clients with competing interests – this is allowed, but see conditions in 3.4-4)
a. E.g. two related parties want you to draft a will for them (3.4-4 and following of MC)
You are acting against Mary in real estate transaction. You act for Marcello in a claim opposing him against his wife. Mary wants to sue Beautiful Homes Inc., and Marcello is the president of this company. Is there a conflict of interest?
· It depends: The bright line rule from Neil says a lawyer cannot represent two clients concurrently, even in unrelated matters, when the legal interests of one client are directly adverse to the legal interests of another client.
· The question of interest here is who is your client…Is it Marcello separate from Beautiful Homes? There is a certain degree of closeness by virtue of him being the president of the company (different from if it was a shareholder of Bombardier, of which there are many)
· Note that legal interests are different from economic interests 
Tips when thinking about conflicts:
Ask yourself – is the conflict between:
· Current clients?
· Past clients? 
· My interests and those of my clients?
· Go to the specific test when there is one
· Do not assume facts that are not there, but relate to the facts that are there
· Vocabulary: “case”, “matter”
· Walls/cones of silence: Have evolved since Macdonald! Now they are up to par, they are acceptable (while Macdonald talks about how they are not up to par)
Read McKercher for the difference between legal and economic interests
Conflicts between current clients
Generally show up in 3 situations:
1. Concurrently representing 2 or more clients in unrelated matters
2. Two or more current clients are in an actual dispute with each other
a. For example, if the same firm was representing Boeing and Bombardier
3. Two or more current clients have interest in a matter or related matters that conflict (3.4-4 and following MC) 
a. E.g. two related parties want you to draft a will for them 
b. Clients have to provide informed consent in these situations of joint representation 
c. Have to provide sufficient disclosure to allow clients to give informed consent 
d. If a dispute does arise, you have to cease acting 
Disqualifying lawyer – see 3.4-20
Free and informed consent
MC 3.4-2:  A lawyer must not represent a client in a matter when there is a conflict of interest unless there is express or implied consent from all affected clients and the lawyer reasonably believes that he or she is able to represent the client without having a material adverse effect upon the representation of or loyalty to the client or another client. 
· Not all conflicts can be cured by informed consent – lawyer also has to believe that he can be loyal 
· Law firms can act against older clients if they put the appropriate safeguards in place 
· See 3.4-11(b) – don’t always need informed consent if reasonable measures have been taken
From MC: “consent” means fully informed and voluntary consent after disclosure 
(a)  in writing, provided that, if more than one person consents, each signs the same or a separate document recording the consent; or  
(b)  orally, provided that each person consenting receives a separate written communication recording the consent as soon as practicable;  
· Idea of advanced consent is reserved for specific circumstances – usually just after disclosure 

· Provide information about all matters likely to be relevant to evaluating the conflict (including the reasonably foreseeable ways that the conflict could adversely affect the client’s interest)
· Must take reasonable steps to ensure client understands
· Must be voluntary
· In writing is preferable
Macdonald Estate: A layer who has relevant confidential info cannot act against his client or former client. In such a case the disqualification is automatic. No assurances or undertakings not to use the information will avail. Lawyer cannot compartmentalize his or her mind….
See 3.4-11 MC for when other firm members can act. 

Competence 

· This American Life podcast, episode 595 “Deep End of the Pool”: https://www.thisamericanlife.org/radio-archives/episode/595/deep-end-of-the-pool?act=1 (listen to the first 36 minutes).
· Right to an attorney and if you can’t afford one you get a free one
· Public defenders have never been sufficiently funded
· In some states the court picks random lawyers and makes them represent a defendant
· Often the attorneys have no experience at all in the cases they are assigned to
· Jack Bailey: Personal injury lawyer assigned to defend a robber for free
· Hadn’t read the Louisiana code of criminal procedure in 30 years when he got the case
· Worried if he can do a good job
· Paralegal starts working on the case (not so) secretly
· Missed a court date
· Client wants to fire him
· Stuck with each other
· Jack needs a bar card to visit his client
· Client says he’s not guilty
· Jack believes him – would have given him more info about the crime
· Client didn’t want to go to trial, wanted to take a plea (he knew everyone took pleas)
· Jack wants a trial
· First preliminary examination: plan was to plead not guilty but client got cold feet!! Jack says shut up and trust me.
· Defense attorneys agree that it was risky/reckless – if client is interested in a plea, you are supposed to explore the deal.
· Parrish has a reputation for tough and long sentences
· If he took a plea he would get 5-8 years but in trial the minimum would be 20 years, even life
· At every pre-trial court date, Jack was being a pain in the ass
· Case against client was weak
· Day of trial: DA pulls Jack aside and tells him he’s dropping the charges – just realised how weak his case was
· Jack wants to put stuff on the record: that he is angry at the system
· Maybe charges were dropped because Jack was going to fight tooth and nail – wasn’t going to make it an easy process
· Public defender wouldn’t be able to fight so hard
· Public defender office stopped their practice of giving out cases – new funding has come through
· Jack is pushing for more funding

Competence
· Main cause of action against lawyers 
· Distinguish between lack of experience and lack of ability 
What does it mean to be “competent”?
· MC 3.1, 3.2
· 3.1-2, commentary [15]: Does not require standard of perfection
· 3.2-1, commentary [2]: A lawyer has a duty to provide a quality of service at least equal to that which lawyers generally expect of a competent lawyer in a like situation
· E.g. family lawyers might be more expected to provide emotional support than an M&A lawyer 
· Comparison to lawyers in a similar field and similar market (e.g. solo practice vs. big firm, rural area vs. urban area)
· Is this problematic for clients? If I hire a cheaper lawyer, is it fair that expectations are lower? 
Two courses of action:
· Negligence (1457), where standard is of reasonably competent/prudent lawyer 
· Disciplinary board – involves a pattern of mistakes, gross neglect. See provisions in Code 
· So just because someone is found negligent in terms of lawyer malpractice, doesn’t mean they’ll be found to be incompetent
· Incompetence and negligence are not the same! 
Competence
· Knowledge of substantive law
· But goes beyond this; keeping abreast of recent developments, being in touch with your clients
· Intellectual and emotional capacity
· Competence for skill provided
What happens when the law is in doubt?
· Lawyer is not negligent if he provides advice based on uncertain law, as long as opinion is unreasonable 
Two questions asked in competence cases:
· “Do you have the expertise/resources to represent this client?” 
· Client needs to know what the limitations are on the retainer
Scenario
· You’re a first-year associate working at a large national firm. A partner comes into your office at 5 PM and asks you to draft an opinion for 8 AM by the next morning, which must be sent to the client by 9 AM. 
· How can you be competent in cases like these? 
· We often don’t think about how the pressures of the system impact competence
· Lawyers have an obligation to be honest and frank (duty of candour) – when faced with time pressures, you need to be upfront 
· You have to tell people what you did and what you weren’t able to do 
· You have to say when there’s reservations about the work you did – otherwise you run into issues of competence 
Scenario 2
· You have been asked to lead a file in an area of law in which you have no knowledge
· Think of This American Life podcast 
· Especially in criminal matters, the potential consequences are someone’s liberty 
· But doesn’t everyone go through this, when it’s their first time dealing with a case? (e.g. young lawyers)
· Do your best, and express reservations
Cultural and Emotional Competence – Importance of Social Context
· Cultural competency: Generally defined as a combination of attitudes/skills that promote clear and effective communication between individuals from diff. cultures, but also has been extended to include the provision of services that are appropriate and accessible to a diverse range of clients, as well as work that addresses issues of equality and access to justice 
· Emotional Intelligence: Ability to process emotion-laden information competently and to use it to guide cognitive activities like problem-solving
Bigger question: Can lawyers give competent advice if they’re not in tune with cultural/emotional climate? 
· We should be cautious to make judgments about our colleagues, clients, opposing counsel without being aware of the circumstances around them 
· People come with different baggage – might react defensively to what you say because of their background (cultural, emotional) 
· Not being aware of cultural/emotional background can lead to misunderstandings, misconceptions 
Think of behaviours like:
· Direct eye contact (or lack thereof)
· Low or loud tone of voice
· Punctuality (or lack of)
· Display of emotions: yelling, crying
· Providing details (or lack of)
· Posture 
 Dimensions of Cultural Competence (Rose Vovoydic)
1) Knowledge: About how differences affect client experiences of the legal process as well as their interactions w/lawyers
2) Skills: Through self-monitoring, to identify how assumptions and stereotypes influence your own thinking and behavior, as well as the thinking and behavior of others, and to work to lessen the effect of these influences
3) Attitude: Awareness of yourself as a cultural being and of the harmful effects of power and privilege and the willingness and desire to practice competently in the pursuit of justice 
What do you retain from McClenahan? 
a) A lawyer should raise concerns with her client if she has concerns regarding her state of mind
b) When a lawyer receives instructions from someone who is not her client, a lawyer should take steps to verify that these instructions reflect the true wishes of the client
c) A lawyer should not allow her interpretations of events colour the advice that she provides to her client
d) All of the above

	McClenahan v. Clarke (c.o.b. Clarke & Wright) [2004] O.J. No. 287 

	Facts: Heather Billes is very wealthy, beneficiary of several trusts that are worth around 16 million. Her husband David McClenahan had minimal assets. Before marriage, signed marriage contract that governed the division of any property. David uses some of Heather’s trust monies to purchase a tire dealership, boats, vehicles. Marriage dissolves in 1994. Heather retains Colin Wright as her lawyer to assist in negotiation of separation agreement, McClenahan retains Harry McMurtry. In Separation agreement, parties have joint custody of kids, and set out that when McCLenahan had an income, would pay 1% of his income per month per child as child support. Heather keeps houses, David keeps boat, vehicle, shares. Decides she wants to back out of agreement but her lawyer says it’s too late. Gets a second opinion from Toronto lawyer. Takes the children to Cayman Islands where grandparents were, but didn’t have David’s consent to remove children from Ontario. He orders the children to be returned to Ontario. Heather receiving inadequate support from David and none from her parents, falling into financial ruin. In 1995, joint custody order issued, with David having primary residence. In 1996, Heather commences divorce proceedings in which she seeks custody, child support, spousal support, damages for conversion of property, breach of trust. Also seeks damages against lawyers Wright and Clarke based on negligence during when Separation Agreement was signed. In 1999, Minutes of Settlement in divorce action signed – co-parenting agreement, no child support, Ms. Billes paying education expenses, creation of trusts by David. 

Negligence claim
Plaintiff must prove existence of DoC on part of defendant, breach of standard of care, damages incurred that were reasonably foreseeable, and causal connection between breach and consequent damages. Burden of proof lies with plaintiff to establish each element of negligence on balance of probabilities.  Colin Wright owed Heather Billes DoC, and standard of care expected is that of a reasonably competent, prudent, and diligent lawyer handling a matrimonial file in Eastern Ontairo. Plaintiff alleges he didn’t meet standard of care; defendants say that even if he didn’t breach SoC, no causal connection between alleged breach of SoC and damages. Defendants say that regardless of Wright’s advice, Billes still would have signed separation agreement. 

Breach of SoC:
Judge says Colin Wright operating under a general matrimonial retainer. Follows the assessment that he did not meet SoC expected of him, because of numerous errors and omissions below what would be expected of reasonably competent, prudent, and diligent lawyer. 

Context in which Separation Agreement Is Negotiated
Family lawyers have to have a basic understanding of interpersonal dynamics that might affect client’s abilities and behavior – detect personal or familial circumstances that may impact client’s ability to receive info, make decisions, etc.  One aspect of lawyer’s role in matrimonial matters si to try to protect the client’s emotional health 
Mr Wright did not assign sufficient importance to understanding emotional/financial pressures on Heather Billes – marriage had been deteriorating for a long time, McCLenahan was angry, she had been emotionally distraught at various stages.
Should have made more of an effort to ensure that she understoof the consequences of separation agreement.
Wright thought she wouldn’t be able to handle litigation, so thought she should sign the separation agreement.
Billes’ relationship with father was also strained, he was very powerful and demanding.  Wileded a lot of power in his relationship with Heather Billes. She didn’t undersand her financial situation very well, and just did what her parents told her to do. Psychiatrist in an assessment found her to be excessively passive. Clear to Colin Wright that Heather Billes was signing Separation Agreement against wishes of Fred Billes – he should have been careful to consider Ms. Billes needs. 
Colin Wright also expressed impatience with Billes at various points of the trial – felt pressured by David’s lawyer to get the agreement finalized. 
Lawyers must be careful not to pressure clients into signing important documents, and did not express an understanding of Heather Billes’ emotional state, especially knowing that she was passive and caught between the demands of two strong-willed men. 
Fred Billes is the one who led the proceedings; but Colin Wright should not have assumed Fred Billes’ statements were Heather Billes. Treated them as one, assumed their interests were the same. A reasonable and prudent family lawyer in Colin Wright’s position would have interviewed Billes on her own to determine what she actually wanted. Should have brought to her attention that her interests and those of her father in regard to the issue of financial disclosure.
Should have discussed the difference between her being legally entitled to certain assets or income and her receiving certain assets of income b y the way of gifts, should have explained to her which trusts she owns, her possible entitlement to spousal support in accordance to husband’s means, etc. Should have explained to her the risks she was assuming by putting all of her faith in her father’s generosity, 

“Nothing was wrong with Fred Billes attending meetings with Heather Billes, with his asking questions and providing information, with his expressing his understanding of what his daughter wanted, with his making his own recommendations and with his paying Mr. Wright's bills. Howev- er, Mr. Wright was obliged to ensure that Ms. Billes understood the information and advice he was providing, and that it was Ms. Billes' instructions that he was following. He took shortcuts in this regard and let Fred Billes stand in for his daughter. That was a breach of the standard of care. It was her marriage, her children, her separation, her divorce and her future that were being dealt with.”



	Client Communication: Measuring Your Cross- Cultural Competence – Canadian Bar Association 

	· Cross-cultural communication become a vital skill for lawyers to master in today’s age of globalization 
· Definition: Ability to communicate with individuals from other cultures in a way that minimizes conflict, promotes greater understanding and maximizes your ability to establish trust and rapport, how to property interpret non-verbal and verbal clues
· Can improve business dev., staff retention, client service, lawyer-client relationships 
· Ability to communicate cross-culturally tied to level of cultural competence
· Cultural competence def.: Ability to function effectively in context of cultural difference and capacity to effectively adapt, accept and interpret culturally relevant behavior
How to measure – 6 stages:
Denial: Lawyers unaware of cultural difference, fail to notice cultural aspects of business relationships. Lawyers ineffective in establishing trust and good client relations with clients, unnecessary conflicts and misunderstandings occur.
Defense: Lawyers recognize cultural differences and view differences negatively. Mislabel conduct as wrong, unintelligent, dishonest. Struggle to communicate and work effectively with clients they perceive as different, can cause misjudgments and stereotyping.
Minimization of difference: Lawyers might avoid stereotypes and accept differences, but still view their own values as universal and superior. Believe that everyone else shares their ideals, goals and values regarding family, work, professionalism, etc. Misread relevant behavioural and communication cues based on culture.
Acceptance of Difference: Acknowledgement that identifying significant cultural differences is crucial to understanding and improving their interactions with individuals from other cultures. Awareness of your own culture, understanding that individuals communicate differently and are neither superior nor inferior. Lawyers in this stage have the ability to shift perspectives – flexibility, adaptability and open-mindedness are the route to successful cross-cultural lawyering. 
Integration of Difference: In this stage, lawyers have the ability to evaluate another individual’s behavior in the frame of reference of their client, opponent, colleague, or staff member. Can read people in relevant, accurate ways. Are adept at evaluation any situation from multiple cultural frames of reference.
Effective cultural competence has 5 elements:
· Awareness, acceptance, appreciation of difference
· Awareness of own cultural values
· Understanding of dynamics of difference
· Development of cultural knowledge 
Ways to improve cross-cultural communication:
· Gain awareness
· Take a look at your own culture
· Try understanding
· Listen closely and pay attention
· Suspend judgment as much as possible
· Be flexible



	GUIDELINES FOR LAWYERS ACTING IN CASES INVOLVING CLAIMS OF ABORIGINAL RESIDENTIAL SCHOOL ABUSE  - LSUC

	Guidelines provided as a tool to assist members of LSUC who act for claimants in cases involving Indian residential schools 
1. Lawyers should ensure they are competent prior to accepting clients in these matters (see 2.01). Involves recognizing limitations, and performing all functions conscientiously, diligently, and in a timely and cost-effective manner. 
2. Should be aware of possible need for training law office personnel to effectively manage practice and maintain competent legal service to clients.
3. Lawyers should recognize that claimants may be seriously damaged from their experiences – should take into account that any redress provided to claimants may go beyond the monetary.

Guidance for Claimants’ Counsel
4. Should recognize and respect unique nature of residential school cases and appreciate claimants’ need for healing in the legal process. Should recognize and respect the special nature of the claimants’ cases. 
5. Should recognize and respect that residential school cases place unique demands on the lawyer and other law office staff by virtue of the complicated legal issues, the emotional nature of such cases, additional amount of time, and reosurces required for each case, etc. 
6. Should ensure that claimants understand the nature of a class action and the need for a representative group of claimants from whom the lawyer will take instructions. 
7. Should appreciate need for utmost sensitivity in dealing with claimants and ensure that methods they employ in making legal services available are culturally appropriate. 
8. Ensure that advertising is in good taste, and not false/misleading.
9. Ensure that all fees and disbursements are clearly communicated in a way that is understandable. 
10. ……….






Confidentiality 
Topics for reflection and discussion: 
· Why are confidentiality obligations fundamental to the lawyer-client relationship? 
· Why are there exceptions to confidentiality obligations?  

· Model Code of Professional Conduct: 3.3, 5.1-4 (omission), 7.2-10 (inadvertent communications)



Confidentiality based on two distinct concepts:
1) Ethical duty of confidentiality
a. Comes from the Model Code 
b. Some information may be confidential, but not privileged
c. Clients have a right to confidentiality when they speak to their lawyers
d. Woolley discusses where this protection comes from 
e. If we don’t have this, clients will not be honest – is needed to foster a relationship between clients and lawyers
2) Doctrine of solicitor-client privilege (“professional secrecy” in QC)
a. This is a protected right in the Quebec Charter – there is a provision that discusses solicitor client privilege, is constitutionally protected
b. Is a principle of fundamental justice 
c. Also is important to foster a good relationship between clients and lawyers

Rationale: Full and frank disclosure, complete defense – but do clients even know?

Confidential, or privileged? 


Ethical Duty of Confidentiality
3.3-1 A lawyer at all times must hold in strict confidence all information concerning the business and affairs of a client acquired in the course of the professional relationship and must not divulge any such information unless: 
(a) expressly or impliedly authorized by the client; (b) required by law or a court to do so; (c) required to deliver the information to the Law Society; or (d) otherwise permitted by this rule. 
· First step: Determine whether this person is a client (look back on class about lawyer-client relationship
· Doesn’t apply to things learned outside of the professional relationship 
· Discretion: Even if information is not confidential, we still have a duty of discretion…Due to duty of loyalty
· All information: Applies irrespective of what the source of information is – does not have to come from the client 
· E.g. meeting with your client’s doctor because he is a witness and you learn something – this is confidential!
· Does not matter that others may share the knowledge 
Solicitor-Client Privilege
· Big difference: Only applies between the lawyer and the client! Ethical duty is wider than solicitor-client privilege cause applies to info learned from people other than the client
· Protects communications (oral or written) between lawyer and client in the context of solicitor-client relationship
· [bookmark: _GoBack]Lawyer acting in his capacity as legal advisor, communication obtained in a context where legal advice is sought
· E.g. lawyer’s bills 
· Does not apply to cases where legal advice is not sought or offered
· Intended to be confidential by the parties
· Not covered by SCP if the parties didn’t intend for it to be confidential 
· Some lawyers have a disclaimer at the end of their emails because they want to make it clear that they intended it to be confidential
· Privilege belongs to the client
· Right that cannot be ceded to others – people can’t decide to waive privilege on your behalf
· Privilege usually ceases to apply whenever a third party becomes aware of the lawyer-client communication (except for inadvertent disclosure)
· E.g. if you accidentally send an email to the wrong person, is not ceasing solicitor-client privilege
· Privilege – Principle of fundamental justice, protected by QC Charter! 


Charte des Droits et libertés de la Personne
9. « Chacun a droit au respect du secret professionel »

A few distinction
· Confidentiality – ethical privilege ; privilege = legal duty
· Confidentiality= codes of conduct; privilege = developed by courts
· Confidentiality = all of client info acquired in the course of professional relationship, Privilege = limited to private communications that take place between laywer and client where legal advice sought
· Confidentiality = Continues even if the info comes to be known to others; Privilege = communication of information ???? See slides 


When do privilege and the ethical duty “end”?
· Both ethical duty and privilege live beyond the retainer and beyond death of client
· Owed to every client without exception 

Consequences for lawyers of a breach
· Civil liability = damages $$
· Injunction prohibiting use of information
· Law society discipline 

*Note: Law society discipline only based on ethical duty of confidentiality!!!

Exceptions
3.3-1 A lawyer at all times must hold in strict confidence all information concerning the business and affairs of a client acquired in the course of the professional relationship and must not divulge any such information unless: 
(a) expressly or impliedly authorized by the client; 
· Client can waive both privilege and confidentiality – consent, renunciation, waiver 
· Waiver has to be clear, can’t typically infer
· Express waiver can happen, for ex. if the client testifies about the communications he shared with lawyer
· Implied waiver: Implied in lawyer-client relationship that you are allowed to share what you learned about your client with your colleagues
· Inadvertent disclosure does not count as a waiver
(b) required by law or a court to do so; 
· Laws that require waiving privilege are always challenged
(c) required to deliver the information to the Law Society; or 
(d) otherwise permitted by this rule. 

3.3-3 Public safety/future harm exception: 3.3-3, Smith v Jones: “may disclose”
· When the lawyer believes on reasonable grounds that there is an imminent risk of death or serious bodily harm, and disclosure is necessary to prevent the death or harm. 
· Could also be serious psychological harm 

Smith v Jones: (1) Is there a clear risk to an identifiable person or group of persons?(2) Is there a risk of serious bodily harm or death?(3) Is the danger imminent?

[image: ../../../../Desktop/Screen%20Shot%202017-11-30%20at%209.31.29%20AM.png]



So the exceptions from slides:
· Client consent, renunciation, waiver: 3.3-1(a)
· Required by law or by court order or law society: 3.301(b) and (c)
· Public safety/Future harm exception: 3.3-3
· Smith v Jones: Psychologist wanted to disclose that his client admitted he wanted to commit a crime against sex workers
· Imminent risk: Client had a clear plan
· Serious: Sexually sadistic murder
· Has to be serious to allow this exception 
· Is this an exception that’s mandatory or permissive? The language is “may” – do you get penalized if you don’t disclose?
· Innocence at stake: R v McClure (threshold test: not available from any other source; no other way to raise reasonable doubt; then 2-stage test)
· Lawyer may be required to provide confidential info to a 3rd party accused of a crime if their innocence is at stake (has to be mandated by court order)  
· Essentially, lawyer has something that can help someone prove their innocence
· Note: Rarely invoked successfully 
· “is the communication not available from any other source”, and “is there no way to raise reasonable doubt” 
· Common interests – client in a joint retainer
· Defending against allegations of misconduct: 3.3-4
· Lawyer seeking to recover fees: 3.3-5
· Seeking legal or ethical advice: 3.3-6
· Resolving conflicts: 3.3-7

*Note: All these limited to what is necessary to do! 

Helpful Framework for Confidentiality Questions
1. Do I have a duty not to disclose?
a. Privileged?
b. Confidential?
c. If not – should my duty of loyalty (discretion) stop me from disclosing?
d. If info confidential but not privileged, don’t disclose unless legal requirement or applicable exception; recall Spaulding v Zimmerman
e. Example where no issues: No lawyer-client rlsps, communications criminal in nature, identity of a client (careful with this one, see 3.3-1 commentary 5)
2. Is there a valid exception to that duty?
a. Is the exception one that is permissive or mandatory?
b. Is a court or other legal order required prior to disclosure? 


	Woolley – Understanding Lawyer Ethics in Canada 


	Right to confidentiality: Law clients enjoy this personal and extra-patrimonial substantive right that places Canadian lawyers under a near absolute obligation to keep their clients’ secrets 
Obligation of trust and confidence: Based both in the CML – doctrine of solicitor-client privilege, and also based in lawyer’s independent ethical duty of confidentiality 
Ethical duties arise from doctrine of privilege 
Law of privilege and its ethical counterpart today arises from a client’s substantive right of confidentiality; are both necessary to the lawyer-client relationship, and this relationship is important to administration of justice 
Privilege and confidentiality doctrinally distinct: information may fall within lawyer’s duty of confidentiality but not be privileged – information can be removed from protection of privilege, but will remain protected by ethical duty of confidentiality 
Lawyer’s duty of trust and confidence also affected by other legal rules or principles such as law governing conflicts of interest, settlement privileges, statutes, etc. 

Considers 4 questions:
1) When do lawyers have a duty not to disclose?
2) When are lawyers either permitted or required to disclose confidential info?
3) What duties do lawyers have to protect their clients’ rights in relation to confidentiality?
4) What obligations do lawyers have in relation to the confidentiality claims of others? 


When do lawyers have a duty not to disclose?
· General rule: Lawyers have an obligation not to disclose info concerning a client’s business and affairs acquired “in the course of the professional relationship”.
· There has to be lawyer-client rlsp for info to be confidential or privileged
· Case law finds that duty of confidentiality is not violated if there is no lawyer-client rlsps (Cushing v Wood) 
· However, there are no rigid rules in determining when a lawyer-client relationship has arisen – courts consider client’s intention and perspective – there doesn’t have to be a retained
· If the lawyer-client communications does not relate to giving or receiving of legal advice, will not be privileged but will still be confidential – ethical duty of confidentiality applies to any info received by lawyer during lawyer-client relationship 
· But solicitor-client privilege applies only to info relating to giving or receiving of legal advice (e.g. does not apply to info provided in a non-legal capacity 
· R v Cunningham: “info not privileged unless it is relevant to the merits of the case or disclosure of such information may cause prejudice to the client” 
· Solicitor-client privilege does not cover the provision of legal information – applies only to advice given with respect to a client’s legal rights and duties 
· Threshold is very high, esp. for lawyers in private practice
· Criminal communications not privileged, and excluded from duty of confidentiality 
· When either the communication itself is criminal, or when lawyer’s advice is or was sought to further a criminal scheme
· Descoteaux v Mierzwinski: Communication was itself a crime, and could not be privileged (most straightforward example)
· More complicated when lawyer’s advice is being used to further a criminal scheme
· Is it only when it’s used to further a crime, or any intentional unlawful act? Courts are inconsistent
· Dublin v Montessori Jewish Day School: Communications in furtherance of intentional tort (emotional harm) excluded from privilege
· Blank v Canada: No exclusion from privilege for communications which perpetuate a tort 
· Author’s view: Criminal communications exclusion should only apply to communications in furtherance of activities “akin to fraud” 
· When does a lawyer assist a client? Seeking legal advice about a criminal/unlawful scheme does not trigger the exclusion; 
· R v Campbell: Exclusion only arises when “client is knowingly pursuing a criminal purpose” and lawyer is a “dupe” or conspirator in the furtherance of that purpose 
· Characterization of lawyer’s conduct changes when the client takes neutral advice and uses it to further a criminal purpose – this could be exclusion of privilege 
· Author’s view: If lawyers discover that they were dupes, could treat the communication as outside the privilege 
· Final complexity: Ethical codes are silent as to the criminal communications exclusion’s application to the ethical duty of confidentiality  author thinks confidentiality should exclude criminal communications 

If information does not come from a client, it is confidential, but may not be privileged 
· Lawyers’ obligation of confidentiality applies irrespective of where information comes from 
· Law Society of Alberta v Stephenson: Lawyer fined for disclosing info he knew about a former client, even though he learned this info from the police and not the client 
· Law Society of Alberta v Robidoux: Lawyer suspended because he disclosed to a reporter information about the political campaign to which she was legal counsel (even though the info did not come from the political candidate) 
· Information that is learned from 3rd parties is only confidential if it falls within litigation privilege, if 3rd party is an agent with legal authority to act on the client’s behalf, of if 3rd party serves as channel of communications between client and solicitor 

Information that is real property is confidential, but not privileged
· Ethical obligation to maintain confidentiality of client property, but privilege does not apply except for property that is for the purpose of obtaining legal advice 
· However, both confidentiality and privilege prohibit disclosure of info given to lawyer about property (e.g. the gun hidden in the bushes not privileged, but the client’s statement about this would be)

Third party knowledge about of info usually limits the application of the privilege, but does not normally limit duty of confidentiality 
· Duty of confidentiality applies even if 3rd parties are also aware of communications between lawyer and client 
· LSUC v Grace: Grace disbarred because she shared information from the Mental Health Review board in an assault dispute – was still confidential, even if 3rd party knew the info
· Privilege usually ceases to apply whenever a 3rd party becomes aware of lawyer-client communication: info cannot have been shared to 3rd parties, and 3rd parties cannot know client provided info to lawyer 
· 3rd party’s knowledge of the info must be intentional, not the result of inadvertent disclosure. And the concept of limited waiver permits 3rd parties in some circumstances to have knowledge of the advice provided by the lawyer without eliminating the privilege altogether 
· Litigation privilege – info not covered by solicitor-client privilege may nonetheless be kept confidential by virtue of litigation privilege 
· Allows litigants to prepare their contending opinions in private, and shields from disclosure any info prepared for dominant purpose of preparing for litigation 
· Neither confidentiality nor privilege applies to prevent disclosure of info that is truly in public domain 
· Strother: SCC held that a tax ruling that was public meant that the lawyer and law firm had no duty of confidentiality w/r/t to that ruling 
· Summary of this section: Info communicated in lawyer-client rlsp that is truly in the public domain is neither confidential nor privileged. Info communicated that is known to 3rd parties is confidential, and could be privileged through limited waiver or litigation privilege. 

Identity of client is generally confidential, and sometimes privileged
· Confidentiality: Generally includes identity of client and the fact of a retainer
· Privilege: Identity is confidential where identity discloses something material about legal issues 
· Not that different in practice: In both, lawyers should be careful not to disclose the fact of representation in circumstances where doing so will indicate nature of clients’ difficulties 

When client is an organization or corporation, confidentiality owed to the organization, not to individuals within the organization 
· When a lawyer learns of proposed wrongdoings by an organizational client, lawyers’ duties in relation to 3rd parties are the same as for an individual client 

Absolute Secrecy Required for Info that is Confidential and Privileged
Once duty not to disclose is established, no room for lawyer indiscretion or casualness w/r/t to that info 
Set out in code of conduct, and also from case law 

Duty not to disclose applies to lawyers’ colleagues and staff
· Confidentiality extends to law firm or organization within which a lawyer works 
· Set out in the code’s provisions about confidentiality, as well as case law about conflicts of interest 
· Privilege applies where a client seeks advice from a lawer but also where the client consults those who assist the lawyer professionally and have had access to the communication made by the client  - sharing info with other in a firm doesn’t breach privilege, but rather binds those others to the same dut of secrecy 

Duty of Confidentiality and Privileged Status of Information Last Indefinitely
· This survives termination of retainer, and even death of client 

Consequences of breaching duty
Civil liability
But lawsuits appear rare; law society discipline more common (reprimands, resignation from law society) 
Most significant lapses are when lawyers breach obligations of confidentiality to former clients in order to benefit current clients or themselves 
Law Society of Alberta v Bissett: Lawyer knew that a former client had filed a false statutory declaration, and used this to challenge the credibility of his former client and secure an acquittal of his current client 
Law Society of BC v MacAdam: Even though disclosure might seem like the moral thing to do, can still have professional consequences if it is prohibited (e.g. if disclosure could save a child from harm) 
LSUC v Ross: Lawyer has to find a way to satisfy both the duty of candour and the duty of confidentiality 

The Implied Undertaking Rule 
There is also some duties related to the info of 3rd parties in some circumstances – e.g. pre-trial discovery places lawyers and clients under an implicit undertaking not to disclose info learned through that process 

When Are Lawyers Permitted or Required to Disclose Confidential Info? 
Lawyers need to consider:
a) Do I have a duty not to disclose?
b) Does this legal rule provide a valid exception to that duty?
c) Is the exception one that is permissive or mandatory?
d) Is a court or other legal order required prior to disclosure? 

Lawyer’s Ability to Disclose when Info is neither Confidential nor Privileged, or when Info is Confidential but not Privileged
· When info is neither confidential or privileged, can disclose it (doesn’t mean you should)
· If info is confidential but not privileged, should not disclose it unless there is a legal requirement to do so 
· Other exceptions: Client waiver, and prevention of future harm 
· Spaulding v Zimmerman: When info is confidential but not privileged, that info may not be produced unless the legal rules requiring production are invoked 

General Duty to Comply with Valid Legal Orders that Require or Permit Disclosure of Confidential or Privileged Info 
· Ethical codes subject the lawyer’s duty of confidentiality to the requirement that the lawyer comply w/ legal orders 
· SCC says that solicitor-client privilege may be limited by legislation or CML 
· Privilege is a PFJ and proctected by s.7 of the Charter 
· Any limitation on privilege has to be justified pursuant to s.1 – s.7 can be triggered where life, liberty of security of either client or lawyer is at risk 

Client Waiving Right to Confidentiality
Codes of conduct permit disclosure when clients waive confidentiality
Three elements required for implied waiver:
1) Voluntary disclosure by privilege holder that they sought or received legal advice
2) On an outstanding issue between the parties
3) Attempt by the privilege holder to rely on that legal advice in order to justify a particular course of action 
d.     Info that is confidential and privileged may be disclosed where the client waives her right to confidentiality  (3.3-1 a)
i.         Express waiver must be clear - privilege holder must know of the existence of the privilege and must voluntarily demonstrate the intention to waive it, including some appreciation of the consequences attached
ii.       Implied waiver where it is necessary to make the representation functional - permit the lawyer to file pleadings and take other steps necessary to run the lawyer's office or bring forward legal interests (3.3.1 c9,10) and safeguard the client's health
iii.      Implied waiver communicated by the act of a client - where a client places the legal advice provided by a lawyer at issue in a proceeding
1.       Dodek 3 req's: 1) voluntary disclosure by privilege holder that they sought or received legal advice, 2) on an outstanding issue between parties, 3) attempt by privilege holder to rely on that legal advice
2.       Inadvertent disclosure does not constitute a waiver
e.       When a lawyer acts for more than one client on a joint retainer, information arising from that retainer is not confidential or privileged between the clients, but will be confidential and privileged relative to third parties (3.4-5b)
i.         SCC describes this as common interest exception to privilege and as applying to parties who have a common goal
ii.       E.g. husband and wife seeking same lawyer to prepare wills, wife does not agree with husband and wants something to be kept secret from husband, but the rule is that if the lawyer chooses to honour the wife's request of non-disclosure, the lawyer must withdraw from representation
f.        Info that is confidential and privileged may be disclosed during law society disciplinary proceedings
i.         Privilege may also be breached for the limited purpose of facilitating the law society's investigation and discipline of a lawyer
ii.       The lawyer may not rely on the privilege to avoid testifying
g.       Confidential and privileged info may be disclosed to another lawyer to obtain legal advice and may also be disclosed to allow the lawyer to defend herself in litigation (case law on privilege does not speak to this though)
i.         Lawyers may disclose confidential and privileged info in order to defend disputes arising from their representation of the client (3.3-4/5)
ii.       Mercer's approach is to allow disclosure of privileged info where the client has himself placed the lawyer's conduct at issue, and thereby impliedly waived privilege and confidentiality, or where there is any other generally-applicable exception available
h.       Where confidential and privileged info is necessary to establish the innocence of an accused, the court may require the lawyer to disclose it
i.         A lawyer may be required to provide privileged info to a third party criminal accused if the accused obtains a court order applying the innocence at stake exception
1.       Arises from the operation of the common law, rarely invoked due to high threshold, no counterpart in ethical codes - may be invoked by an accused where he can only establish his innocence through info that would otherwise be privileged and non-disclosable (McClure: no other alternative, he is otherwise unable to raise a reasonable doubt as to his guilt, more than mere speculation)
2.       This exception demonstrates one of the challenges of the distinction between the lawyer's ethical duty of confidentiality and the solicitor-client privilege (e.g. if you know your client is guilty where another was convicted and under the current rules you cannot disclose existence of such info even to trigger counsel for the accused bringing an application under the exception)
i.         Info that is confidential and privileged may be disclosed to prevent serious, clear and imminent threats to the safety of an identifiable person or group of people
i.         It is not so clear when this arises, Jones says to look for real concerns that there could be imminent threats or a danger of serious bodily harm, but there is not much clarity on what it means to be 'serious' from this other than murder.
ii.       Until the state of the law with respect to public safety exceptions is clarified, the prudent course of conduct is to follow Jones
1.       If the threat is unambiguously serious and a true emergency, the lawyer should immediately disclose…
2.       If the threat is not an emergency but appears to be a serious and clear threat to public safety, the lawyer should obtain direction through a court order as to whether the disclosure is permitted or required
j.         Physical or Real evidence of a crime is not privileged, and if inculpatory must be disclosed
i.         The final exception to the lawyer's duty of confidentiality arises where the client gives the lawyer physical evidence of a crime, as there is a duty not to conceal, destroy or alter incriminating physical evidence (s.1-2a) - they risk conviction for obstruction of justice and law society discipline
ii.       Physical evidence generally falls outside of privilege, but it is subject to the ethical duty of confidentiality
iii.      Communication in relation to the tapes in Murray of Karla Hamolka (his client) would be privileged, but the tapes themselves would not be. If the tapes were exculpatory then Murray, the lawyer, would not necessarily need to disclose them, there would be no obstruction of justice. They were inculpatory so he had to either immediately turn them over to prosecution, deposit them with the trial judge, or disclose their existence to prosecution
iv.      Related to Ghomeshi, let's say our client was the accused and he presented you a picture of a complainant bruised after sex.
1.       Following S.1-2A, commentary 1 to 4; 1) we must not conceal, destroy or alter evidence, 2) the only question is whether the evidence is relevant and not privileged, 3) must determine whether this is predominantly inculpatory or not, 4) the lawyer does not need to take or keep incriminating evidence, 5) protect client's identity and confidentiality if disclosing, 6) if disclosing, deliver to prosecution or law enforcement
2.       But here, the lawyer would have no obligation to keep it (so return it to the client, advising not to conceal, destroy or alter it) because the client is not even in the photo, the photo's independent evidentiary value is almost non-existent, it I just a photo of the complainant with a bruise. An email would be more complicated because deleting it veers close to concealment.
v.       In the event a lawyer is required to disclose physical evidence, she must take steps to protect the privileged information provided by the client about the property
4.       What duties does a lawyer have to protect the client's right to confidentiality?
a.       The lawyer has an obligation to resist incursions into the client's confidentiality (follows from the duty of loyalty, ensuring docs are sealed, in the context of law office searches)
b.       To the extent disclosure is permitted or required, the lawyer must provide as little disclosure as possible (expressly provided for in 3.3-5)
5.       What duties do lawyers have in relation to the confidentiality claims of others?
a.       A lawyer may challenge the confidentiality and privilege claims asserted by others; but lawyers also have the duty not to subvert the confidentiality and privilege claims of others (as expressed in the implied undertaking rule) and in 7.2-10c.1 that requires a lawyer who inadvertently receives correspondence to notify the sender in order to permit that person to take protective measures
b.       Celanese: The test for where counsel should be removed properly requires consideration of how the documents came into the possession of opposing counsel, what they did once they recognized the documents were privileged, how extensive was their review of the materials, the prejudicial nature of the communications, the stage of the litigation, and the effectiveness of other means to remedy the prejudice
c.       The codes of conduct do not contemplate whether the lawyer who has received inadvertent disclosure should review that disclosure to see if it is in fact privileged and confidential
i.         A lawyer must not review just in case it is not as privileged as it first appears. At most, the lawyer could provide the info to another lawyer for an assessment, or (Ghan) seek judicial confirmation before acting on the basis that the info is not privileged
6.       Can the lawyer's duty of trust and confidence be justified?
a.       The utilitarian argument in favour of the confidentiality is somewhat more persuasive than the utilitarian argument against it
i.         Against: Frankel argues for a pervasive broadening of the lawyer's study to reveal the truth, even when it hurts, Bentham argues the duty of confidentiality creates effects that are negative overall (specifically says that if a criminally accused is innocent then the duty of confidentiality should be a huge factor because if he is innocent he should have nothing to hide).
1.       The problem with Bentham's theory is that some accused people would assume that what is in fact exculpatory evidence is inculpatory and dangerous to disclose (like being abused before you kill someone)
ii.       For: the duty of confidentiality is justified, as per the SCC, because the duty results in good effects, or more negatively, that the absence of the duty would have very bad ones
1.       Clients need assurance, lawyers need to properly advice, the legal system needs to function, this functioning outweighs any costs incurred
b.       The most common non-consequentialist justification for the privilege is that it protects human dignity of clients. Luban says that keeping secrets is a moral principle- it should only be the paramount moral value in those circumstances in which it follows from other moral values that can clearly be accepted as paramount (e.g. in criminal defence work)
i.         The weakness of this is that it frames the debate in ordinary moral terms (e.g. only asking what is the right thing to do)
c.       The duty of confidentiality protects three things from disclosure
i.         Protects from disclosure the legal advice provided by the lawyer
ii.       Protects from disclosure the info provided to the lawyer to obtain that advice in the form in which it was given to the lawyer
iii.      Protects from disclosure info given to the lawyer by the client that the client will not be required to disclose through the operation of the law
d.       Duties placed on the lawyer with respect to confidentiality reflect societal determinations of the answer to the moral question of when disclosure is justified; this suggests that the determination of the appropriate response should not be left with the individual lawyer, he should only have to determine whether the standard has been met
•                                                      
1.       Model Code of Professional Conduct: 3.3, 5.1-4, 7.2-10
•           Topics for reflection and discussion:
1.       Why are confidentiality obligations fundamental to the lawyer-client relationship?
2.       Why are there exceptions to confidentiality obligations? 






Confidentiality – Particular Cases
1. Physical or “real evidence” of a crime (Woolley piece, talks about R v Murray) 
a. As a lawyer, have a duty not to conceal or destroy incriminating evidence 
b. Physical evidence itself falls outside of solicitor-client privilege 
c. But communication about a crime is covered by solicitor-client privilege (note that communication about a FUTURE crime isn’t)
2. Crime/fraud or criminal communications
a. If communication is criminal, in and of itself (fraudulent documents, terrorist financing, treason, etc.) or the lawyer’s advice is being used to further a criminal scheme, solicitor-client privilege will not attach to those communications 
i. Telling someone “I am going to lie” is not a criminal communication! 
b. More of an exclusion to privilege rather than an exception – privilege would never have attached to these communications 

Perjury – Criminal Code
131 CC. Every one commits perjury who, with intent to mislead, makes before a person who is authorized by law to permit it to be made before him a false statement….
	Perceived as very serious, because runs counter to the administration of justice


Model Code 
5.1-2 When acting as an advocate, a lawyer must not: 
(b)  knowingly assist or permit a client to do anything that the lawyer considers to be dishonest or dishonourable;  
(e)  knowingly attempt to deceive a tribunal or influence the course of justice by offering false evidence, misstating facts or law, presenting or relying upon a false or deceptive affidavit, suppressing what ought to be disclosed or otherwise assisting in any fraud, crime or illegal conduct;  
See also 3.2-7.
Lawyers have to react if they know their client will lie- cannot do nothing! 
· Obvious first step is to try to dissuade them
· Otherwise, have to say you’ll withdraw…

What happens when a client lies on the stand?
Disclosure of Error or Omission 
5.1-4 A lawyer who has unknowingly done or failed to do something that, if done or omitted knowingly, would have been in breach of this rule and who discovers it, must, subject to section 3.3 (Confidentiality), disclose the error or omission and do all that can reasonably be done in the circumstances to rectify it. 
Commentary 
[1] If a client desires that a course be taken that would involve a breach of this rule, the lawyer must refuse and do everything reasonably possible to prevent it. If that cannot be done, the lawyer should, subject to rule 3.7-1 (Withdrawal from Representation), withdraw or seek leave to do so. 
· Lawyer cannot allow the court to rely on the perjured evidence 
· If the client refuses to retract false statement – must withdraw (3.7-1)
· Must tell the court you are withdrawing from representation for ethical reasons – and court cannot inquire into what these ethical reasons are 
· Unless client consents, lawyer cannot tell anyone of the information that is perjured
· Though this is controversial – some people think you should be able to tell people 

Client Perjury and Ending the Laywer Client Relationship 

Terminating the lawyer-client relationship
3.7-1 A lawyer must not withdraw from representation of a client except for good cause and on reasonable notice to the client. 
· Good cause – no capricious or arbitrary grounds
· Reasonable notice: Commentary 2 – do not desert the client at a critical stage of a matter or at a time when withdrawal would put the client in a position of disadvantage or peril
· Court, opposing parties and others directly affected should also be notified of the withdrawal
· Clients can terminate whenever they want 

Considering withdrawing is different than withdrawing (keep this in mind):
When would you consider withdrawing?
· Serious loss of confidence between lawyer and client: 3.7-2
· Non-payment of fees: 3.7-3
· Specific rules for criminal proceedings: 3.7-4, 3.7-5, 3.7-6 

When are you OBLIGED to withdraw? 3.7-7
· Discharged by client
· Client persists in instructing the lawyer to act contrary to professional ethics (Cunningham framework)
· Not competent to continue to handle a matter
· Disqualifying conflict of interest (3.4-1)

How to withdraw: You must…
· Try to minimize expense for the client
· Avoid prejudice to the client
· Do all that can reasonably be done to facilitate the orderly transfer of the matter to the successor lawyer
· Notify the client in writing: see 3.7-9(a) for the requirements
· Deliver to the client all papers and property to which the client is entitled
· Give the client all relevant info in connection w/case or matter
· Account for all funds of the client
· Promptly render an account for outstanding fees and disbursements


	Randal N.M. Graham, Legal Ethics: Theories, Cases and Professional Regulation


	· Perjury is criminalized under section 131 of the Criminal Code, punishment includes up to 14 year’s imprisonment
· What should a lawyer do when his or her client expresses an intention to give false evidences?
1. Proceed as usual – forbidden under 5.1-2
2. Elicit a free and open narrative but end questioning when lawyer comes to issues concerning which the client intends to commit perjury and asks if client has anything else to add. Then refrain from relying on perjured testimony when summing up the case.
3. Refuse to call the client – may unduly interfere with client’s right to testify, but client does not have a right to testify falsely
4. Steer client away from the relevant issues – may result in gaps in client’s case and denies the client to have a last minute change of heart while on the stand
5. Dissuade or withdraw – in certain circumstnaces the lawyer may be prevented from withdrawing and will have to choose another option
6. Expose the client’s intentions – may violate confidentiality
· When deciding between the options, lawyer must balance several considerations: loyalty to the client, duty of confidentiality, duty to render competent service, client’s constitutional right to testify on his or her own behalf, the lawyer’s role as officer of the court and the lawyer’s potential liability for assisting in the commission of an offence
· Dissuade and withdraw option most popular among scholars and endorsed by FLSC commentary 1 rule 5.1-4
· Scholars disagree what to do if you are not allowed to withdraw
· Proceed as if the client’s testimony is true
· But duty of confidentiality does not extend to client’s intention to commit crimes so lawyer should inform client that all lawyer are prohibited from participating in the commission of perjury and can threaten to expose any false evidence – threat can be persuasive – client can adopt another strategy or fire the lawyer
· These options only apply if client informs lawyer in advance of an intention to lie in court
· Clients don’t always give notice
· 5.1-4: has to disclose the error subject to confidentiality  clumsy rule but commentators agree that lawyers must not allow the court to rely on a client’s perjured evidence

RE Jenkins and The Queen (2001) – Ontario Superior Court decision deals with the nature of the lawyer’s right to withdraw in cases involving client perjury
· Accused charged with first degree murder
· Powell, counsel for the accused, hired Mr. Peel who asked that Powell be permitted to withdraw as counsel for the accused – application made after 8 weeks of trial, 1 or 2 weeks before its anticipated conclusion
· Took the position that any continued representation by Mr. Powell as counsel for the accused while maintaining the confidentiality of the information would result in deception of the court
· Counsel for crown said he should be permitted to withdraw
· Judge requests assistance from legal aid should the application be successful and told accused to make inquiries in regard to other counsel
· Took these precautionary steps to minimize any further delay in case Mr. Powell is allowed to withdraw
· No absolute right to withdraw
· Discretionary role of the court
· In some circumstances duty of counsel owed to the client and the duty owed to the court may conflict
· In the interests of justice, counsel may, in some circumstances, be required to continue “to do the best he can within the limitations imposed by the information that has come to him”
· Limited representation is in many cases an acceptable alternative to withdrawal
· Mr. Peel submitted that if Mr.Powell has to continue as counsel, then he shouldn’t have to participate in the presentation of further evidence for the defence, in the cross examination of any reply witness called by the Crown or in the presentation of a closing address except to advance the most basic of principles
· Section 4.01(2) of the LSUC code, prohibits counsel from knowingly attempting to deceive a tribunal by suppressing what ought to be disclosed (about silence)
· Crown said Powell’s duty to court would be fulfilled provided he did not advance the lie
· Judge disagrees – deception will arise from silence alone on the part of counsel in the fact of what had already been presented to the court
· Silence would be deception in this case and limited representation would not be an acceptable alternative
· Application was made in good faith, there is a serious problem and counsel acted promptly – judge grants application to withdraw




	R v Cunningham, 2010 SCC 10.


	Facts: C is a criminal defence lawyer employed by the Yukon Legal Services Society, colloquially known as Legal Aid. Her client, Mr. Morgan, was charged with three sexual offences against a young child and was set for a preliminary inquiry on June 26, 2006. In the beginning of May, Legal Aid informed Mr. Morgan that he had to update his financial information or else he would lose his Legal Aid funding. Mr. Morgan failed to update his information, and consequently was informed by Legal Aid that Ms. Cunningham was no longer authorized to represent him. Accordingly, Ms. Cunningham promptly brought an application to the Territorial Court of Yukon to withdraw as counsel of record.
The application was refused. The judge held that, since the charges were very serious, a young child was involved, Mr. Morgan was unlikely to obtain other representation, and delay would prejudice Mr. Morgan by being labelled a potential sexual offender, Ms. Cunningham was required to continue to represent him.
By the time the matter rolled into the Court of Appeal for the Yukon territory, the issue had become moot; nevertheless, the appeal proceeded in order to provide guidance on the legal issue. The Court of Appeal allowed the appeal, finding that the trial judge had no discretion to refuse withdrawal.
Holding: Court has jurisdiction to reuse to grant C’s request to withdraw because the accused has not complied with the financial terms of the retainer?
Reasoning: An accused has an unfettered right to discharge his or her legal counsel at any time and for any reason. A court may not interfere with this decision and cannot force counsel upon an unwilling accused.
Counsel, on the other hand, does not have an unfettered right to withdraw. The fiduciary nature of the solicitor-client relationship means that counsel is constrained in his or her ability to withdraw from a case once he or she has chosen to represent an accused. These constraints are thoroughly out- lined in the rules of professional conduct issued by the provincial or territorial law societies. 
Divergent lines of authority: BC and Yukon CoA say court has no authority to prevent criminal defense counsel from withdrawing for non-payment of legal fees whereas Alberta, Saskatchewan, Manitoba, Ontario and Quebec say a court may refuse counsel’s request to withdraw.
Jurisdiction of the court: Superior courts possess inherent jurisdiction to ensure they can function as courts of law and fulfil their mandate to administer justice. As counsel are key actors in the administration of justice, the court has authority to exercise some control over counsel when necessary to protect its process.
Exercise of jurisdiction: Can a criminal court exercise its inherent or necessarily implied jurisdiction to control its own process by overseeing lawyer withdrawal? Where certain types of interests are engaged, they may outweigh counsel’s interest in withdrawing from a matter in which she is not being paid (prejudicing the accused, the crown’s case, additional delays affect complainants, witnesses, jurors, and society’s interest in expediency). C says a court must always decline to exercise this jurisdiction, using the 3 main factors relied on by the CoA: solicitor-client privilege, the role of law societies and conflict of interest, also suggest Rowbothan orders as a potential solution.
Regarding solicitor-client privilege, the Court pointed out that the rationale for protection and privilege is hardly implicated here when the disclosure is limited to the fact that the client has not, or cannot, pay their fees. The remote possibility that there may be an issue of privilege does not justify leaving this choice to counsel.

The Court also drew an important distinction between the role of the Law Society and the role of the courts. The courts prevent harm to the administration of justice and the law societies discipline lawyers whose conduct falls below professional standards. The standards complement the court’s discretion to refuse withdrawal where the effects on the administration of justice will be severe.
Finally, regarding the potential conflict of interest, the Court remained unconvinced. It is argued that where counsel is compelled to work for free, he may be tempted to give advice which will expedite the process in order to cut counsel’s financial losses when it may not be in the best interests of the accused. Instead, the Court chose to place its faith in the higher ethical obligations of the lawyer, such that they would not act in a manner which would prejudice their clients interest.
Rowbotham order: Where an indigent accused, who does not qualify for legal aid, requires legal representation to ensure a fair trial, the court may enter a conditional stay of proceedings until the government provides funded legal counsel. A Rowbotham order can not be a complete substitute to the court’s authority to refuse counsel’s request to withdraw. It is intended to ensure that an accused receives a fair trial, not to account for the interests of any other party or person affected by the proceeding.
Remedy of last resort: In closing, the Court stated that courts ought not to exercise this jurisdiction lightly. In deciding whether to allow a lawyer’s request for withdrawal, a court shall consider whether it is sufficiently in advance of impending proceedings, and the reasons for withdrawal. If the application is on the basis of “ethical reasons”, the court must allow the request. A lawyer may not, however, argue “ethical reasons” where a client has not paid. In exercising its discretion on the withdrawal request, the court should consider the following non-exhaustive list of factors: whether it is feasible for the accused to represent himself or herself; other means of obtaining representation;  impact on the accused from delay in proceedings, particularly if the accused is in custody; conduct of counsel, e.g. if counsel gave reason- able notice to the accused to allow the accused to seek other means of representation, or if counsel sought leave of the court to withdraw at the earliest possible time; impact on the Crown and any co-accused; impact on complainants, witnesses and jurors; fairness to defence counsel, including consideration of the expected length and complexity of the proceedings; the history of the proceedings, e.g. if the accused has changed lawyers repeatedly.  
On the basis of theses factors, the court must determine whether allowing withdrawal would cause serious harm to the administration of justice, If the answer is yes, withdrawal may be refused.
Ratio: If withdrawal due to ethical reasons, court must allow request. If withdrawal for non payment, court must refuse if it would cause serious harm to the administration of justice. 

Model Code of Professional Conduct: 3.7




Recap: Confidentiality and Conflicts of Interest 

Difference between solicitor-client privilege and confidentiality:
· Solicitor-client privilege applies only to communications between you and your client or the purpose of legal advice, and is rooted in the common law, while confidentiality applies to all information about the case 

Exceptions: 
· Smith v Jones:  Public safety/ future harm, see 3.3-3
· R v McClure: Innocence at stake – note that this is not in the MC
· Client consent, renunciation, waiver: 3.3-1(a)
· Required by law or by court order: 3.301(b) and (c)
· Common interests: Clients in a joint retained
· Defending against allegations of misconduct: 3.3-4
· Lawyer seeking to recover fees: 3.3-5
· Seeking legal or ethical advice: 3.3-6
· Resolving conflicts: 3.3-7

Two questions to ask about conflicts of interest:
1. Is there a conflict of interest?
2. 
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