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Film: Indecently Exposed 

· talking about racism - Jane Elliot
· racism is the underlined tacit explanation of government policy around Aboriginal people 
Critical Race Theory 

· Liberal Legalism: method of analysis that emphasized the rule of law, formalism, neutrality, abstraction and individual rights 
· allowed theorists to analyze legal concepts such as liberty, poverty and rights with an emphasis on dispassionate discourse 
· Critical Legal Studies (CLS) emerged in the 1970’s US as a response and critique of liberal legalism - shows that rights do not apply equally to everybody, race and position do affect how the law applies to individuals 
The Rule of Law and CLS Critique

· Rule of law - law applies without distinction in their application to particular groups 
· CL theorists insist that this allows the powerful to oppress the powerless and maintain existing political social and economic advantages
· CLT see legal analysis as bound up with political and moral choices in a pluralistic society 
Formalism, Neutrality, Abstraction and the CLS Critique

· Formalism (legal analysis) from a liberal point of view is based on the premise that legal rules can be applied in a logical manner 
· CLT argue that the law contains too many contradictions to be able to produce determinant results and all the law is political 
· dominant groups control the concept of good
· most judges emerge form the dominant group in society and bring their own cultural/political biases 
Individual Rights and CLS Critique

· Legal Liberalism - places great emphasis on individual rights 
· CLT-criticize the notion that the function of law is to facilitate a “neutral” outcome 
· Doctrine of rights analysis is rejected - as rights legitimize unfair power arrangements - and ignore important areas 
Deconstruction and the CLS Critique

· CLS deconstructs legal liberal ideologies of application of legal rules/principles
· CLS envisage no hierarchies, no class differences, no legals rules - foster an “interdependent community”
· CLS movement - challenges the objectivity of laws that have oppressed people of color
· many scholars of color rejected CLS and began Critical Race Theory
Critical Race Theory Movement

· exclusion of people of color from the legal academy resulted in affirmative action programs
· student activism encouraged faculty of color to articulate the role race plays in law
· CRT emerged in 1986 - emerged from scholars of color who felt alienated from existing legal discourse 
Critical Race Theorists Critique of the CLS Movement

· while CLS movement challenged the objectivity of laws that oppressed people of color
· but CLS movement ignored the realities of people of color
· CLS considered unrealistically idealistic as racism would not disappear within the ideal community
· Rights for minorities - rights can be “cloaks of safety” are essential in the struggle for racial equality
Tenets of CRT

· legal discourse has not taken account of the social reality of race and racism and ignored the fact that law is both a product and promoter of racism
· US civil rights movement of the 1960’s may have produced real and substantiated results - they were not long lasting
· result - is formal equality- which treats all groups in the same manner without reference to race 
· “in order to go beyond racism, we must first take account of race” (Lopez)
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Canadian CRT

· began in 1980’s- recognition that issues of race permeated the legal landscape
· however in Canada - many deny racism exists
· Dichotomy exists between Canada’s public/international image as an “egalitarian” society and the reality
· disconnect between the two images - Canada is seen as multicultural and bringing people together but the reality is so different to Aboriginal people
· hypocritical of the Canadian government 
· much judicial support for racial segregation historically
· 1995 text- illustrates discriminatory practices in the CJS manifest in federal and provincial law and policy 
· practice of it was part of policy and law in Canada - policy encouraged systemic discrimination 
· institution of slavery lasted 200 years in Canada (abolished in 1883) 
· James McGill was a slave owner
· Constitution of confederation (1867) did not protect Blacks or racial minorities - didn’t focus on the rights of all people
· school segregation occurred until the 1960’s 
· employment discrimination was widespread 
· Blacks have been excluded historically from the law schools and legal profession - not promoting rights when excluding people 
· is Canadian racism “invisible”? - Aboriginals have harsher sentences in Canada, less likely to be released on parole, to receive benefits - historical experiences impact on present day reality
· ongoing and growing dissatisfaction with the state of relations between the police and racial minority communities i.e. racial profiling
· claims of excessive use of firce involving shootings in Toronto, Montreal - involve issues of racism
· doctrine of “color blindness” promoted the myth that in Canada racism was never a factor in society - not true as there are many examples of systemic racism 
· this statement does not reflect reality 
Historical Supreme Court Cases

· Quong Wing v. The King (1914) - discrimination against Chinese people - charged under a provincial stature for attempting to hire two white women (this was against the law) - the supreme court held that the decision was valid as he was a Chinese man 
· Christie v. York Corp (1940) - court allowed corporations to discriminate - bar tend wouldn’t serve her as she was Black - judge found that the bar tender could refuse to serve her - on the appeal, the kings bench found in favor of the bar, business’s could choose who they wanted to be give business too
· Noble and Wolfe v. Alley (1951) - restricted ownership of a section of land, Noble bought a cottage and tried to sell it to Wolfe, but the deed of the land said that the land couldn’t be sold to a Jewish person (Wolfe was Jewish) - the community objected to it because they didn’t want jewish people in their neighborhood - court found it invalid, started to see change 
· Narine- Singh v. Attorney General of Canada (1955) - could refuse someone entry into Canada because of their nationality or race
· such cases challenge the view of Canada as historically tolerant - we’re a nation of immigrants 
· court legitimized racial categories and maintained the barriers
Discrimination was Legal

· discrimination was considered legal with no law forbidding it outright - experienced as a practice 
· Human Rights Codes of the 1980’s were thought to “create” rather than “recognize” the right to freedom from discrimination 
· inherent rights are rights that you don’t need a court to recognize 
· Doctrine of precedent (previously decided cases comprise authority in deciding future cases) - roots the law in the past - change can only happen when the court/parliament decide to turn around and change the law 
Evidence of Racism

· prohibition on Aboriginal voting rights - if they did vote they had to give up their Aboriginal status 
· denial of education - no promotion of education on reserves 
· segregation and assimilation policies i.e. practicing spiritual and religious ceremonies 
· genocide of Aboriginal populations
· appropriation of Aboriginal children (residential schools) and land - they couldn’t own land, area, they were taken advantage of because of their lack of western law
· racist laws and policies also directed at Japanese (WW2), Chinese 
Statutory Mechanisms

· Canadian Bill of Rights (1960) - recognized certain rights 
· Canadian Charter of Rights and Freedoms (1982)
· “Every individual is equal before and under the law and has the right to equal protection and equal benefit of the law without discrimination based on race, national or ethnic origin, color, religion, sex, age or mental or physical disability” (sec. 15 (1)) - law against discrimination, anti discrimination clause 
Rights Recognition

· Andrew v. The Law Society of B.C. - defined the purpose of 15(1) was to correct historical social and political inequality and not to achieve “identical treatment” of all - not attempting to be color blind, purpose was to correct inequities 
· issue of systemic discrimination remains unresolved
· Charter has not been used extensively as a litigation tool to combat racism - laws are slow to make social change 
· CRT - find law as both a tool of oppression and a tool to fight oppression - to make real change you need to change the law
Critical Race Litigation

· R.D.S. v. The Queen - Nova Scotia youth case - focused on apprehension of bias on the judges part - court ultimately found that the judge was not bias 
· RDS was arrested and charged with assaulting police after stopping to ask his cousin (who was being arrested) what was occurring - RDS was black, said all he did was stop his bike to ask what was happening to his cousin, said he never approached the cop but that the cop threatened him 
· two witnesses testified - RDS and white police officer- and their testimony differed drastically
· RDS was acquitted - the judge did not accept the police officer’s testimony - judge was black and said she believed RDS over the cop - she accepted that black youth are discriminated against by cops 
· appeal overturned the acquittal - issue of “apprehension of bias” 
· Supreme Court upheld the acquittal and believed the judge:
·  “a judge who happens to be black is no more likely to be biased in dealing with black litigants, than a white judge is likely to be biased in favor of white litigants. All judges of every race, color, religion, or national background are entitled to the same presumption of judicial integrity and the same high threshold for a finding of bias ” - they  agreed with the judge, it allowed a judge to recognized that discrimination occurs and this became a part of her decision 
Historical Perspectives and Social Context 

Some Salient Aboriginal Demographics 2006 Census (2008) 

· 1.Birth rate and youthfulness
· 2. Parental guardianship
· 3. Mobility 
· 4. Education participation 
· 5. Labour participation 
· 6. Income 
1. One -third of the Aboriginal Population is aged 14 and under
· population surpassed the one million mark
· birth rate is about 1.5 times that of the non-Aboriginal birth rate
· median age was 24.7 years (compared with 37.7%) - it’s a growing population 
· almost half (48%) are children/youth 24 years and under (compared with 31%)
· significant differences between aboriginal and non aboriginal families - the medium age is much younger, fewer live with both parents
2. Aboriginal children less likely to live with both parents
· 1996-2006 - increase in the population by 45% compared to 8% of non-Aboriginal people
· about 65% of children living on reserves lived with two parents
· in contrast, almost 83% of non-Aboriginal children lived with two parents
3. Urban population growth, migration and mobility
· in 2006, almost one-half (54%) lived in urban areas, up from 50% in 1996 
· proportion on Indian reserves and settlements 31%, rural non reserve areas 19.5% 
· one quarter of the Aboriginal population in 10 metropolitan areas (Winnipeg, 68,380)
· Winnipeg has the largest population
4. Education Participation
· 68% of Aboriginal people aged 15-19 were attending school on either a full or part time basis (83%)
· 54% had not completed high school, (34%) 
· 31% of Aboriginal people aged 20-24, were in school (49%) 
5. Labor Participation 
· in 1996, almost one in four  (24%) Aboriginal labor force participants was unemployed 
6.Income

· in 1995, people on average income of 15,700, the non -Aboriginal population 25,400
· 46% of all Aboriginal people had incomes below 10,000 
· 75% of youth had incomes below 10,000 (compared with 65% of non-Aboriginal)
· 26% of all income came from government transfer payments 
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Statistics

· not even half of aboriginals live on the reserves 
Historical and Social Context

· Aboriginal history silenced and absent - all we really learn in school is the fur trade, residential schools aren’t really taught in history classes 
· there’s a lot of evidence of their oral history - there’s a biased in western circles to paper documentation but this isn’t how aboriginal people passed on their history, they did it through story telling 
· aboriginals were used for survival by Europeans i.e. fur trade and military 
· we only learn about aboriginals in context to the European settlers - everything before them is silenced 
· written traditions dominates - when people die off you can’t preserve the oral history 
· “Protections, Civilization, Assimilation” 
· when the colonizers arrived, there was thousands of aboriginals who were thriving but the Europeans didn’t think they were civilized and that they needed to “protect and civilize” them - this was the holy grail that the settlers had to offer
· the idea that the aboriginals could be educated, given a religion and social structure - wanted to educate them in the way the Europeans were educated, wanted to impose the Christian religion on them and given a vocation on farming because that’s what they though the aboriginals should do with the land 
· Europeans didn’t understand how the aboriginals were ruling their land and so they imposed their social structures on them 
· imposed their will and way of being on the aboriginals so that they would be assimilated 
· Paradox of policy itself- bring Natives into Canadian society by setting them apart - i.e. putting them on reserves 
· there was a presumed superiority of the colonizers and a presumed inferiority of the aboriginals 
Attributes of Colonization

· far fewer aboriginals in the US but similar struggles 
· struggles began at time of contact with the Europeans - the structure of society prevented the aboriginals from effectively participating in greater society 
· aboriginals position in Canada today, is a direct impact of that colonization 
· Geographic Area:
· colonizing group takes over the geographic area when they settled/ took over 
· took over their resources 
· Destruction of Social/Cultural Structures: 
· white colonizers destroyed their religion, economic, social systems 
· their values and norms were ignored 
· belief that they were inferior
· Political Control: 
· end up with economic dependance and because of this the Europeans could impose their own values and structures because they controlled them so much 
· Aboriginal Economic Dependance: 
· aboriginals were dependent on the Europeans - couldn’t survive without the Europeans 
· this is the four steps of colonization 
· Providing low quality social services 
· Social Interactions 
Understanding Colonization

· French-Aboriginal relations - racism behind the policies 
· British-Aboriginal relations
· Role of Treaties 
· Europeans coming from patriarchal societies coming to Canada to extort the natural resources - Aboriginal people were seen as getting in the way of this 
· these relations from the beginning were racist, assimilating 
Treaties

· Constitutionally recognized agreements between the Crown and Aboriginals 
· there like contracts 
· Aboriginal - binding through words, exchange of gifts i.e. smoking of the sacred pipe, they took this very seriously 
· to aboriginals they were very sacred things 
· Crown - bias in Royal Proclamation, Sioui case established liberal construction, uncertainties solved in favor of Indians
· it’s the basis for future agreements - the Canadian government has not lived up to its treaty agreements with aboriginal groups 
· the court said that they should rule in favor of the aboriginal treaties - recognized that they had been screwed historically as the Europeans would not live up to their end of the agreement - aboriginals were too trusting of the settlers and it was easy to take advantage of them 
· Sioui case established in 1990 - should be in favor of the aboriginals 
· Features of nations- control over territory/resources, de facto citizenship and right to limited self-government 
· Europeans used the treaties as a way to get the aboriginals off the land they wanted to possess 
Film: The Sharing Circle

· about treaties 
· treaty one was the model for the eleven treaties that followed 
· were a symbol to their contribution to the country 
· treaty interpretations were different from what the aboriginal people believed them to be - misinterpretation from what the government was saying and what the aboriginals were asking for - this is a reason why they lost a lot of their land
· rules contradicted and replaced the traditional value system that the aboriginals had previously lived by - they were now constricted to small pieces of land 
· they were no longer allowed to travel in order to hunt and weren’t allowed to go to other reserves for ceremonies - it was an economic and spiritual interferences by the Indian Act that was trying to assimilate them
· treaties are still an important foundation of aboriginals foundations today - there are close to 500 treaties and agreements 
Treaties

· Two - Row Wampum of 1613
· Guswhenta or Kaswehenta - agreement made between the representatives of 1. Five nations of the Iroquois 2. Dutch government in what is now upstate New York
· colors of purple and white declared that the nations were parallel, equal and independent and not to interfere with each other’s path
· courts are constantly examining and interpreting this treaties 
· need to find a way to live together that respect these historic agreements 
· courts now recognize Indigenous peoples right to be self determined nation
· what kind of nation does a treaty create?
· treaties allow independence, but create dependence as they oblige the state to provide compensation and services - paradoxical 
· the Federal government is responsible for aboriginals 
Royal Proclamation 1763

· Origin of Aboriginal rights incorporated into British Imperial law
· Crown had exclusive rights to acquire land title from Indians - reserved some for them 
· aboriginals can’t own land on a reserve - the land belongs to the crown 
· Indian interest in land - contingent right, not inherent right
· contingent right flows from an act, law, government whereas an inherent is just one you have 
· aboriginal interest in land was contingent - they could only have land because the government said they could 
· the occupancy of land forms their rights - they have now been seen as inherent rights by the government 
· Europeans had to establish friendships/trust with aboriginal groups in 1763 
· Discovery = ownership - the aboriginals couldn’t read and write the same ways as the Europeans so they wouldn’t have the same understanding to ensure that there rights were respected 
· Europeans saw the land, and said it was theres - land was theres by discovery 
British North American Act 1867

· Federal/Provincial division of powers - Federal government holds the power in order to apply law the same way across the country 
· Sec. 91 Federal jurisdictions: Indians and lands reserved for Indians” criminal law, divorce and marriage 
· Sec. 92 Provincial jurisdiction, property, civil rights, health care implementation labour relations, administration of justice
· federal government has jurisdiction over everything that has to do with aboriginals 
· Precursor to the Constitution (1982) 









Tuesday, January 21, 2014

Indian Act 1876

· the sole legislation that governs the relationship between aboriginals and the government
· goal of that act - civilization, assimilation 
· it’s out of step with other Canadian law because it singles out one race - federal government is deciding who is an aboriginal person
· membership dependent on descent down the male line (until 1986) - if your mother was aboriginal and your father wasn’t, then you wouldn’t have any Indian status
· status granted to registered Indians - separated those entitled to reside on reserves - there’s a lot of fighting going on over status, implications are land and a right to reside and be buried in a graveyard on Mohawk land for example 
· issue of what percentage of aboriginal blood you actually had - controversial because it separates who can live on the reserves and those who can’t
· those with ancestry are not always considered “status” Indian
· you could lose your status by voting in an election, going to university, living off the reserve 
· Metis, Inuit- not part of the act - exempt from any benefits that were in the status 
· loss of status through education, voting, conscription - couldn’t sit on a jury, be drafted in war (Indians though had the highest percentage of volunteers for the war though) 
· banned ceremonial practices, possessing liquor off reserve, right to vote, sit on juries -spiritual practices were outlawed
· punishment under the act was more harsh than under normal laws 
· Indian children removed from homes to “educate” them in residential schools 
· singles out a segment of society based on race
· defined a person “an individual other than an Indian” (not until 1951) - could only become a person by renouncing their Indian status 
· removed much of their land and property from commercial mainstream 
· gave the minister of Indian and Northern Affairs a degree of discretion that was intrusive - over saw the implementations of the act 
Inherent Racism

· Duncan Campbell Scott - deputy superintendent general of Indian affairs (1920): “out object is to continue until there is not a single Indian in Canada that has not been absorbed into the body politic, and there is no Indian question, and no Indian department” - wanted complete assimilation 
· residential schools have intergenerational effects 
Indian Act

· history of Indian administration in Canada is one of increasing control
· attempts to suppress “pagan” rituals, by banning cultural practices - pagan meant non-Christian 
· suppressed native structures of self-government - took away their language, religion, children all to control them
· diminished the influence of parents by taking them away to residential schools - saying they didn’t know how to parent - high incidents of abuse and neglect in the schools 
· controlling aboriginal efforts to organize by initiating a “pass” system -they couldn’t be off the reserve unless they had a pass given by an Indian agent 
· undermining of aboriginal justice structures by giving Indian Act precedence - they policed and had no idea what “guilty” meant
· denied aboriginal people right to vote, could not sit on juries, exempt from conscription
· denied the right to retain a lawyer in advancing a claim - can’t even hire someone who could be their voice 
· the act was amended to make it an offense to retain a lawyer - it wasn’t part of the original act 
White Paper 1969

· important step in changing the nature of aboriginal and federal relations
· philosophy was that a system of separate treatment held aboriginals back 
· Trudeau’s government - attempt to address that aboriginals couldn’t be true Canadians because they were separate, he didn’t think they should have a special status
· eliminate legal distinctions i.e. Indian Act - wanted all laws to apply equally to aboriginals and other Canadians as the same 
· repeal Indian Act, phase out Indian affairs and end treaties 
· was very controversial 
· eliminate special status for Indians, they would become simply Canadian (Trudeau’s vision of a just society) - was considered a turning point in that government, recognition of collective rights being based on being a Canadian citizen
· he thought Indians were victims of discrimination
· created without aboriginal consultation - once again white people were deciding what’s best for aboriginal people 
· assimilationist objectives were clear, it was rejected as a proposal
· massive aboriginal opposition - would take away protections from them such as status, access to certain policies
· defeat of White Paper (1971) - so the Indian Act still exists today 
Constitution Act 1982

· many aboriginal groups did not recognize themselves as being part of the constitution 
· section 35(1): the existing aboriginal and treaty rights of aboriginal people of Canada is hereby recognized and affirmed 
· provisions: meaning of treaty rights (recognition that their rights fall from the fact that they were here first, treaty rights were the promises that were made to them), extent of federal authority (federal governments continue to have authority), individual and women’s rights (recognized under the constitution act, anti-discrimination clause in the charter that says you can’t discriminate against a person based on race- protects collective rights), future changes (future changes that related to aboriginal people, was that the minister had to have conversations with them to discuss status), status, fiduciary responsibility (to ensure that the best interests of aboriginal people are considered- obliges the Crown to act in a responsible way)
Constitutional Considerations

· constitution act incorporated the concept of aboriginal rights, but did not provide a definition of the origin, nature and content of those rights
· Meech Lake Accord 1983-1987 - attempt to bring Quebec into the constitution- many Natives saw this is an insult as they weren’t considered - it didn’t pass, due to a large part by aboriginal protestors (Elijiah Harper)
· meant to recognize distinct society of Quebec - but it was blocked because it didn’t recognize aboriginal rights 
· was blocked by Elijah Harper (Cree MP), as it did not recognize aboriginal right to self-government 
· Charlottetown Accord 1990-1992 - self-government of aboriginal people was included in this accord, but a Canadian wide referendum rejected it - it was shot down
· Royal Commission on Aboriginal Peoples - failure of constitutional talks was matched by political upheaval in some communities
· federal government appointed 7 commissioners, who met for 5 years - to talk to people and find out what are the problems that exist in aboriginal relationships - majority of the commissioners were aboriginal people 
· RCAP - recommendations aim to find a constitutional space for aboriginal nations in the political and social fabric of Canada - 20 year time frame
· Kelowna Accord - Paul Martin - would have increased federal funding for aboriginal education/housing - was dropped by Harper government 
· champions aboriginal education - Martin continues to work in this area even though he’s out of politics 
· import effort on the governments part 
Indian Act Amendments

· amended several times, most recently 1985 C-31 
· removal of discrimination 
· restoring status and membership rights 
· increasing control of bands over their own affairs 
· prevent anyone from losing/gaining status through marriage 
· restore Indian status for those who lost it through discrimination 
· brought into accord with the equality provisions of the Charter 
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Contemporary Context Royal Commission on Aboriginal Peoples

Royal Commission on Aboriginal Peoples (RCAP)

· goal of royal commissions: investigation, public discussion, experts 
· wanted to cut down trees in Quebec - precursor to the royal commissions - where trying to carry out an investigation and allow for public discussion of an issue 
· why RCAP established? - failure of Meech Lake - because it didn’t say anything about aboriginal concerns 
· following Oka crisis - wanted to expand a golf course into sacred Mohawk land 
· mandate of RCAP - travelled to communities and met with more than 1000 aboriginals, it was the first commission that was composed of aboriginal people
· 6 lofty goals
Goals of RCAP

· inform public debate, research claims- look at the history between the relationship of the government and aboriginals, what was the status of the treaties, looked at academic research 
· provide an historical analysis of pre-contact - if a practice was pre European contact then it was a part of history
· ascertain how relationship of equality became one of colonial subordination - initial nation to nation relationship that formed the treaties, how did the Europeans come to dominate 
· forum for aboriginal voices
· transform the position of aboriginal people in Canada - mandate was to make a change 
· to reveal historical injustices 
Areas of RCAP Investigation

· history of white and aboriginal relationships
· aboriginal self-government 
· land claims- treaties - important to examine how they resolve land claims, are they part of treaties or do aboriginal people really claims, what’s the basis of land claims? should it be grounded in the constitution
· first Canadian version of a truth commission - recognizing the injustices 
· legal position of Metis and off reserve Indians
· aboriginals in the north - they have specific difficulties such as isolation, cultural conflict because they’re exposed to modern day western culture, they have an abnormally high suicide rate, scarce resources 
· Indian Act - problematic - what are the roles and responsibilities of the government
· aboriginal social, economic, cultural issues, elders, women and youth - a lot of poverty on reserves, social conditions aren’t ideal, elders play a significant role but this is waining, growing population 
Limitations of RCAP

· neglect of urban dimension - aboriginals living in the cities - government links cultural survival to land base which means people living off the reserves are ignored 
· ancestry vs identity - concerned with people who identify themselves as aboriginal
· cultural survival vs economic opportunity - the possibility of cultural survival is less in the urban city but they have greater economic opportunity and vice versa 
· centrality of nation - self governing of aboriginal nations would revive their culture, wanted to incorporate it into existing Canadian government
· nation to nation approach - aboriginals want to deal with the government as an equal nation 
· third order government- provincial, federal, aboriginal - wanted to develop an aboriginal government to be in Canada
· law, not politics - that allows for compensation for a lack of honoring the treaties 
· representation at centre - in government institutions
RCAP Recommendations

· they don’t have the force of law, they can only make recommendations, governments are the one’s who have the power to implement them which is why they weren’t 
· legislation - new Royal Proclamation - to establish a treaty process in recognition of treaties
· recognition of aboriginal government 
· replacement of the department of Indian Affairs - with two new ones - implement a new relationship with aboriginal nations and for one’s who are self-governed - getting rid of that level of over sight 
· creation of aboriginal parliament
· expansion of aboriginal land base - give them back their land
· recognition of Metis self-government - give them a land base
· initiatives to address social issues - such as aboriginals university, recognizing their authority over child welfare 
· highlighted plight of urban natives and reality of demographics - population is growing at twice the rate and half is under the age of 25 and we need to address things such as education 
Response to RCAP report

· media response - received significant attention initially but faded 
· government response - needed time to study report, increased fiscal response not welcomed
· aboriginal response - generally welcomed but with some disagreement - they had a protest because the government didn’t make any of the changes 
· no guaranteed result 
· “$50 million paper chase?” - easier to produce solutions than actually implement change 
· report in 1998 “Gathering Strength” - set out a policy, Canada’s aboriginal action plan
· goals- renewing partnership - acknowledging historical injustices and establishing a healing fund to address the residential schools, polices to preserve aboriginal language and traditions
· strengthening aboriginal governance - establishment of treaty commissions, help women participate in self governance 
· develop new fiscal relationship - work towards greater stability, accountability and self-reliance and allow them to develop greater independence through their own work
· supporting strong communities such as establishment of urban youth centers 
RCAP Film: No Turning Back

· July 1990
· most of the commissioners were native 
· travelled far and wide to speak with aboriginals 
· majority of aboriginals are living off of 1% of what used to be their land
· were displaced from their homes to the desolate Arctic so that the government could take over/use their resources
· one of the biggest jobs was to examine the Indian Act 
· they want to be self-sufficient - need to get rid of the middle man i.e. the department of Indian Affairs 
· “get rid of the Indian problem” - this was the goal of residential schools in 1920
· women were the “police” in aboriginal communities traditionally 
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· development of “Gathering Strength: Canada’s aboriginal action plan 1998 policy
goals of gathering strength- renewing partnership, strengthening aboriginal governance, develop new fiscal relationship, supporting strong communities

Residential Schools as Cultural Genocide?

· need a permanent record of people’s experiences in the hope that it will never happen again 
UN Convention on the Prevention and Punishment of the Crime of Genocide 1948

· Article 2 “any of the following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or religious group, as such killing members of the group, causing serious bodily or mental harm to members of the group, deliberately inflicting on the group conditions of life, calculated to bring about its physical destruction in whole or in part, imposing measures intended to prevent births within the group, and forcibly transferring children of the group to another group 
· residential schools were cultural genocide - killed the culture in the kids, but a lot of kids did die in the schools as they were exposed to new diseases, ran away, beaten to death, sometimes the children were buried in an unmarked grave on the school grounds 
· measures to prevent birth such as forced sterilization 
· denied access to their family and culture 
The Traditional Education of Aboriginal Peoples

· uniform system of education 
· the three L’s “looking, learning, listening”
· non-coercive methods - weren’t physically punished 
· use of ridicule/warnings - means to embarrass someone to behave appropriately 
· importance of story telling - oral history, passing down lessons this way, used animals to convey messages about how to behave
· purposeful play - role playing, that had lessons attached to it 
History & Origins of Native Residential Schools

· why residential schools? - too broadly situated to have schools in all the communities and so they took the kids away
· underlying racism - Europeans thought they knew what was best for them
· paternalism - thought they could better teach them how to be in the world, wanted to impose their systems of belief, education and spirituality on them
· good candidates for assimilation - they were passive, welcomed relationships, they didn’t want to fight 
· ethnocentrism - that the white western way of doing, thinking, believing was the only acceptable way 
Residential Schools Beginnings

· 1620’s in New France
· many attempts, many failures - people would hide when the Europeans would come, learnt that if they agreed to let their kids go then they would lose their culture
· failures- parental resistance, discontent of students (liked living in the bush so sitting in a classroom didn’t work for them), European ignorance - white kids understand the behavior 
British North America & RS

· 16th-17th - inter racial cooperation
· war of 1812 - dramatic changes in European -Native relations :
· natives perceived as liabilities - couldn’t force them to fight 
· perceived need to assimilate natives - if they were
· n’t going to helpful in protecting land and resources then they needed to be assimilated 
· perceived need to assimilate natives through “education”
· establishment of Red River School 
Government Advocates Assimilation Through Residential Schools

· the promise of education (1830’s):
· solution to the “Indian problem” - of groups of natives who weren’t easy to push around, who would hide their kids to prevent them from being taken away 
· peaceful elimination of aboriginals - creation of schools where they can be trained not to exercise their own cultural practices and conform
· re-socialization through academic and practical training i.e. teaching them to farm, basic western subjects 
Experiencing Residential Schools

· Mortification Process: stripped of culture - they can’t use their own language 
· language - weren’t allowed to speak it 
· gender - women had strict rules, stereotypes
· loss of spirituality - the Europeans didn’t think they had any spirituality so they imposed Christianity on them 
· reminder of racial barriers - idea that being white was superior to being aboriginal 
· Conditions at School: 132 schools across Canada
· overcrowding - kids slept in dorms like an orphanage 
· malnutrition - went hungry
· severe health problems - in 1907 the chief medical officer noted that the death role raised from 15-24%, up to 42% when the kids were sent home to die
· inadequate supervision and neglect 
· Rampant abuse - physical, sexual, emotional - forced to eat rotten food, bondage and confinement, electric chair (St.Annes- worst case of abuse in any school) 
· most ceased to operated by mid 1970’s - aboriginal bands began to take over the schools
· last federally run school closed in 1996 
· the quality of education was lower then non-aboriginal schools -over 40% of the teaching staff had no professional qualifications 
· 150,000 children and youth attended 
Government attempts to address the Residential School Experience

· RCAP 1996 
· residential schools unit at INAC 
· aboriginal healing foundation 1998 - developed programs for healing around issues of abuse
· Office of Indian Residential schools resolution Canada 2001 (IRSRC)
· National Resolution Framework - ADR 2004 - many class action suits, aboriginals wanted compensation for their experiences
· Iacobucci appointment - to come up with a policy to deal with these issues - he was a judge appointed by the government 
· 2006 - Indian Residential School Settlement Agreement (IRSSA) 
The Apology

· Harper gave this apology to aboriginal peoples in 2008
One Year Later

· Harper said we have no history of colonialism - blatant disregard for aboriginal history here 
Indian Residential Schools Settlement Agreement (IRSSA)

· largest class action settlement in history 
· includes: common experience payment (payable to all students), independent assessment process (compensate abuse victims), truth and reconciliation commission (way to move forward that doesn’t involve the legal system), commemoration activities (i.e. national meetings, place to hold all the resources), measures to support healing 
Common Experience Payment

· compensate students of residential schools 
· a lump sum payment that recognizes the experience of living at a residential school - if you agreed to this you couldn’t sue the government for anything ever again about what happened at the schools 
· includes: $10,000 for the first year and $3000 for each subsequent year 
· all former students of IRS are eligible 
· designated amount of pay out 1.9 billion dollars - paid out 1.6 billion
· number of applicants received 105,548 (paid 79,111- ineligible 23,808) 
· ineligible - they may be no record that they were in a school, or it was a day school so they went home at night
· average payment $19,413
· applicants processed up until September 19, 2011 
· remainder funds distributed for education purposes - there’s a desire to make sure people know about this so that it won’t happen again
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Film: Residential Schools

· designed to impose foreign languages, religions, work ethic on aboriginals
· more than 130 schools 
· 1920 - attendance at residential school was mandatory from the ages of 5-15
· mission was that there would not a single aboriginal left
· it was a systemic effort to kill the Indian in the child
· places of disease, hunger, despair - over 40% of the teaching staff had no professional training
· 1940’s - aboriginal students started to attend mainstream schools due to a policy for integration/assimilation 
· they were taught not to speak their own language 
· experienced lack of affection and the opportunity to love their parents/families
· after the schools, they couldn’t back to the reserves because they lost all contact with that way of living and they weren’t welcomed in the urban areas either 
· in 1962 there were only four aboriginal people in universities across the country
· Gathering Strength - 350 million dollar healing fund
· Legacy of Hope Foundation was established in 2001 - helps them heal and address the effects of unresolved trauma 
Independent Assessment Program

· for claims of physical/sexual abuse
· run by an adjudicator - lawyer
· person of interest/claimant/supporters
· $10,000-$100,000 compensation
· allocation based on points: sexual abuse, physical abuse, other wrongful acts
· controversial because it’s based on people’s recollections of what happened to them - you’re not required to give proof that his happened to you 
· applicants received 37,874
· claims resolved 23,661 (62%)
· total payments approved $2.123 billion
· average payment $115, 610 (including legal costs) 
Problems with IAP

· mandatory document delays
· high volume of applicants
· decision delays 
· scheduling delays - i.e. if you need interpreters, or have to go to them 
Issues

· does not include daycares and foster care 
· complete records are not necessary, but some government records are incomplete 
· ineligible- day students, students who attended schools not on the list of recognized institutions, those dead as of May 30th, 2005 - it cuts out a lot of people in terms of payment 
· applications refused may be reconsidered 
· IAP allows for an enhanced alternative dispute resolution in cases of serious sexual or physical abuse - legal process 
Truth and Reconciliation Commission

· supposed to being in 2008 - five year mandate
· initially chaired by Mr. Justice Harry S. LaForme Anishinabe, now Justice Murray Sinclair
· official independent body that will provide the opportunity to former students or others to share their experiences 
· use of statement taking or truth sharing 
· first nations, Inuit, Metis, former IRS students, families, communities, employees, government - she’s never heard anyone but students speak 
· mandate to hold 7 national events 
· must have- survivor statement gathering and story telling (some is open to the public and some isn’t)
· public education component - displays - memorabilia, pictures of each school
· asked the artistic community to be the voice for the survivors who cannot speak - i.e. plays, musical demonstrations
· Two Components:
· 1. Lay the foundation of knowledge (truth component) - to know the story of what happened 
· 2. Reconciliation component - establishing respect, mutual respect - the idea behind it is to make amends for what happened
· committing themselves to “never again” 
· contribute to truth, healing, reconciliation
· prepare an historical record as to what happened
· results oriented to rebuilding and renewing aboriginal relationships with non-aboriginal Canadians - there’s a need to heal these relationships 
· report will include recommendations for moving forward - they’re actually doing something, it’s a tangible, real thing
Settlement Agreement

· $60 million for TRC
· $1.8 billion for Common Experience Payment
· $20 million for commemoration program
· $125 million for Aboriginal healing foundation
· $100 million for healing initiatives to be contributed by Church entities involved in IRS
Aboriginal Displacement & Intergenerational Trauma 

· taking a community and moving it for the purposes of resource exploitation
· displacement - dispossession of Indigenous people a way of gaining territory, controlling trade and acquiring resources for hundreds of years
· taking control of their land and trade
· consequences are decimation of populations - especially regarding languages, traditional knowledge and customs 
· Australian Aborigines went from 500,000 - 1 million in 1788 to 60,000 in 1920s  - at the time of contact with Europeans
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The Innu of Labrador

· 20,000 Innu (formally Montagnais- Naskapi)
· homeland - Nitassinan - 2000 years 
· until second half of 20th century - they lived a nomadic life -searching for game in the interior during winter and fishing, trading in on coasts in spring
· Caribou - at the heart of their way of life - it’s their sustenance 
· first contact - 10th century - 17th century - settlers aimed to control the fur trade 
· bleakness of Labrador landscape - isolated them from colonists for a time - hard to make a living 
· fur trade ensured survival but reduced self-sufficiency - because they were dependent on the settlers to buy the fur
· post WW2 - Innu were influenced by traders and missionaries - settled in permanent communities - see a decline in fur traders and they were more dependent on rations from the government, trade off was that they had to send their kids to their schools and learn the settlers religions
· they weren’t protected under federal legislation because newfoundland wasn’t part of Canada yet 
· air base at Goose Bay - non-Innu community - more buildings were put up and people were brought in - there was low level flying over the area that had an impact on the caribou herds
Displaced 4 Times

· government believed that they were starving and needed to access to food
· Davis Inlet to Nutak (1948) - said it would be easier for them to have access to services 
· Innu moved back to Old Davis Inlet 1949
· Nutak to Illuikoyak Island (1967) - considered to be a better place for them as there were more resources, schools
· Illuikoyak Island to David Inlet (1993) 
· Davis Inlet to Natuashish (2002-2003) - all these moves were predicated on what was considered to be in their best interest by the government, they had no say 
· Humanitarian purposes - this was the governments argument - speaks to paternalism and control because it was ignoring their culture and needs, lack of consultation about what the Innu wanted, moved them from a nomadic lifestyle to a settled one 
· underlying goal of assimilation through sedentarization - forcing them to settle in communities and become a sedentary people, - had a de-habilitating effect on
Early Government Involvement

· Newfoundland/Labrador entered confederation in 1949
· prior to this government had little contact with aboriginal people in Labrador
· religious groups and commercial trading companies (HBC) dealt with aboriginal peoples
· offered food, clothing and social assistance to Innu peoples in exchange for furs
· involvement was not that long ago and wasn’t regulated to the standard of the federal government in relation to other aboriginal people
· NFLd/Lab did not extend Indian Act to aboriginal people in 1949 
· argued it would disenfranchise them, as they had the right to vote (others did not)
· federal government paid Nfld/Lab to deliver services (educational/health)
· 1960’s - mandatory for Innu children to attend schools, otherwise welfare stopped 
Displacement #4

· move to Natuashish - their own volition 2002 - 680 people left Davis inlet and moved into the new community of Natuashish - on their own volition
· February 2008 - Natuashish residents voted to ban alcohol on their reserve, making it illegal for anyone to own, sell, or buy alcohol within the community
· the idea was that making alcohol less accessible would make it less of a problem - doesn’t work because they create other substances to use such as sniffing gasoline, another problem is that they create a black market for selling alcohol - just because they’re banning it openly doesn’t mean it disappears 
Film

· called it Canada’s third world because it was so poor and inhumane 
· government spent 200 million dollars to rebuild the town
· The Labrador Innu Healing Policy - Ottawa spent 70 million to build social and education programs - but the money didn’t help
· 1992 a fire happened where 6 children died - this is part of the reason why they wanted to have a Safe House, if they had the house these children would have been supervised and maybe still alive 
· band counsel money funds the drug trade - votes were traded for pot in the last election
· illustrates what a complex problem exists in this community, can’t just solve it with money - there’s a long relationship with the government that’s full of distrust
· 500 people - 75% of the community as defined as alcohol abusers, unemployment was at 80% - 50 lives in the community were lost to alcohol related deaths
Impact of Displacement on the Innu

· Loss of culture and identity
· displacement from territorial land
· assimilation through western education 
· destruction of the traditional economy - even the fur trade is no longer viable in this community 
· the Innu are an industry for the government 
Displacement from Territorial Land

· land as central to continued existence - they needed to live off the land and use its resources to survive 
· interests of Innu assumed to be those of priest and government - a colonizing attitude as they are saying that they know what’s best 
· houses lacked basic amenities: sewage, running water and furnaces
· 135 houses on the new community - isolated community, only accessible by air and boat
· third world conditions 
Assimilation through Education

· important goal of government officials 
· involved sedentarization - “civilized” - imposed this lifestyle on them
· forced education also forced parents to abandon hunting and nomadic lifestyle - schools were built in the communities and so parents had to settle 
· also provided monthly government assistance
· no attempt to schedule school around hunting season
Destruction of Traditional Economy

· land base and resources were substantially reduced 
· 1973 flooding through hydro-electric development (Chruchhill Falls)
· Hydro-Quebec received 88% of profits, Innu received no compensation even though its on their land
· average annual income $10,612 ( compared to the rest of Canada which is $25,416)
· issue of private ownership is an on going problem - most houses belong to everyone, the band council 
Culture Stress and Self-Destructive Behaviors

· culture stress- evident in societies that undergo massive, uncontrollable changes - they have no say in the process 
· normal behavior is disrupted, communities lose confidence
· results in high incidents of substance abuse (1990- 80-85% alcoholic), suicide (178/100,000, 14/100,000) - very high rates 
Intergenerational Trauma

· contagious - repeated patterns in families - alcoholic patterns in children from their parents 
· what happens in one generation will affect younger ones, may take a variety of forms
· children absorb their parents experiences of abuse, discrimination and trauma 
· seen in children of Holocaust survivors 
· Infant Mortality - infant mortality rates are higher 
· increased rates of sudden infant death syndrome - while rates for non aboriginal communities are decreasing 
· Innu children 3-7 times more likely to die before age 5 than average Canadian child
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Effects of Intergenerational Trauma - Gas Sniffing

· gas sniffing - first noticed in the 1970’s 
· widespread amongst aboriginal youth 
· 1975 - 62% of Cree and Inuit youth in Northern Quebec had sniffed in 6 months
· serious and highly dangerous health threat - brain development
· permanently damages nervous system, brain, cognitive skills, motor coordination 
· significant social problems occur as well - i.e. family violence, dysfunction in the communities 
· higher rates of suicidal, abusive behaviors - Innu have the highest suicide rate in the world for adolescents 
· 1988 - 21 youth attempted suicide in Sheshatsui 
· 1993 - Davis Inlet - 6 youth attempted suicide through gas sniffing - media - someone filmed this and it caused a lot of uproar - showed the severity of the problem
· 17 youth removed to Alberta for treatment 
· 2001 - 35 children removed for treatment - but they’re put back into the same situation after treatment so the relapse rates are very high, they need drug treatment in their community 
Davis Inlet Population 1993

· 500 people - 75% chronic alcoholic abusers, 20% recovering
· 80% unemployed
· 340 youth - 42 are solvent abusers
· since 1973, 50 lives lost to alcohol related deaths 
· one water pump for 500 people
· mortality rate is very high in these communities 
Continuing Problems

· government spent $70 million on Labrador Innu Healing Strategy - but where does this money really go?
· reports show virtually no progress 
· treatment facility is tent in the woods, no detox center yet
· no safe house exists for battered women
· abused women end up in social workers homes 
Attempts at Solutions

· Innu have now elected Band Councils to represent their needs 
· 2002- Innu were registered as status Indians - allowing access to federal funding - weren’t originally part of the Indian Act 
· Nataushish and Sheshatshiu are recognized as reserve lands - the government can’t move them again 
· “New Dawn” Accord - land claims settlement signed with NFLD government in 2008 - very positive and facilitated Innu rights
· provincial government has included Innu in Hydro development, mining interests and forestry planning 
· Innu requested DND to amend plans to designate airspace for supersonic flight training over Labrador Innu lands 
· these are important forms of resistance that show that they’re taking a stand
Cree of Eastern James Bay Displacement

Hydroelectric Development

· Quebec didn’t need these resources, but wanted to sell them
· 1960’s, Quebec began developing potential hydroelectric resources in the north 
· James Bay Development Corporation 1971 - pursued mining, forestry and other projects 
· no consultation with Cree and Inuit 
· Quebec Association of Indians -1973 won an injunction to block development until the province negotiated with aboriginal groups 
James Bay and Northern Quebec Agreement

· 1974 - agreement in principle signed between Quebec, Canada, Hydro-Quebec, Grand Council of the Crees and Northern Quebec Inuit Association
· Naskapi Indians joined agreement in 1978
· has been furthered modified by 20 additional accords 
· Constitution Act 1982 - rights were given constitutional status 
· $13.7 billion dollar project - involved diverting water streams - flooded huge areas of trees and wilderness, the vegetation rotten, fish became contaminated with mercury and the Cree were poisoned by the fish, had to stop eating fish for a time
· divided lands into categories - signed the agreement for large amounts of money
· 1. Exclusive native use
· 2. Owned by Quebec, but hunting, fishing, trapping rights reserved but forestry, mining and tourism development shared
· 3. Some lands reserved, but others shared
· Environmental and Social Protections - was in the agreement, but there were things they didn’t foresee such as the mercury
· economic development and compensation $225 million
· education - established boards where native language instructed encouraged with the money - have the best secondary education out of any Band Council 
· local government - municipal governments were established
· health and social services - responsibility of the Cree Board of Health and Social Services of James Bay 
· Community on Fort George moved inland to new settlement: Chisasibi - there was consultation around it, but it had to happen 
· Fort George - HBC settlement from 1803, Cree settled in early 20th century 
· 1980 - population was 2000 - large population of youth 
Long term Impact of Development

· move 10kms of land in 1981- hydroelectric power would erode island and disrupt solid ice cover in winter
· current population - 4,848
· impact of the move: great psychological, emotional and social upheaval 
· effects lingered 20 years later - moving from the island and the displacement had a huge impact on people’s lives
Extent of Family Violence

· General Social Survey (2005) - 7% of women have experienced abuse
· aboriginal community rates are much higher - it’s a silent problem
· GSS (1999) rates of 25%
· Provincial survey rates vary: 8 of 10 aboriginal women (Ontario)
· 70% of aboriginal women  (Manitoba)
· 75-90% of aboriginal women in northern prairie communities 
· the rates in northern communities are higher 
Reasons for Higher Rates

· rooted in history of colonization including great social and cultural loss, breakdown of the family (people’s roles aren’t so clear anymore), alcohol and drug abuse, poverty and unemployment
· Forced institutionalization - children were made to go to school and taught english
· geographical isolation 
· generational ties to the land - people were connected to the land and those ties have been severed
· language barriers - most only speak Cree so they can’t communicate 
· normalization of violence - people don’t talk about it or don’t see it as a criminal act 
· defense of offenders (Laroque, 1997) - the community protects people who are abusive, they don’t allow their wives to out them 
· inability of “white-stream” criminal justice system to address the issue: strictly punitive structures may exacerbate incidents of abuse and ignore causes, removing batterers from reserves undermines family/community structures, result may be stigmatizing and counterproductive to improving situation
Current Study

· 3 part research project 
· Phase 1 - understand how members of an isolated Northern Aboriginal community understood the problem of family violence
· community - isolated and displaced through relocation 20 years ago 
· moved from island in anticipation of flooding due to hydroelectric development 
· Methodology - qualitative interviews - individuals involved in family violence intervention: police, social workers, community workers, band workers 
· interviews addressed: definition of the problem (family violence), perspectives on family violence, nature and extent of family violence, manner in which it affects their work
Family Violence Defined

· historically such definitions have been problematic 
· community defined the problem quite broadly: physical abuses, verbal abuses, psychological abuse, emotional abuse, financial abuse, spiritual abuse
Research Outcomes

· family violence is a silent issue - about 90% of the case load
· issues impacting on reporting: changing perceptions about assault, dependency (i.e. on their husband so they have no say), cultural loyalty to the community (seen as disloyal to reporting), fear of losing sole financial report, lack of awareness of services (most don’t like the social workers), fear of the police, threats, loss of privacy
· displacement: change and access - social problems just grew bigger, alcohol and drugs are more accessible 
· idealized sense of past - of life on the island - something had changed in how the community functioned, how they related to each other - couldn’t hide the problem on the island because there was noway to go, people were close together so they could hear what was going on in someones home
· “progress” as detrimental to the social health of the community
· some positive changes seen through: more resources, health center, education, more control over their community in terms of how money was spent
· reporting and address
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The James Bay Project: Documentary Proposal (Clip)

· gave them schools, hospitals and fishing and hunting rights in certain land - in return the Cree gave up ownership to their north land
· the agreement allowed them to pursue their desired way of life 
3. Reporting and Addressing Violence
· belief that social service intervention serves to break up families - people who want to open up are frowned upon
· difficult to get Cree people to communicate with social workers
· white- stream justice system is seen as ineffective 
· circuit court visits every 3 months - flies in with a judge and counsel, all the cases are tried over a short period of time
· problematic - time lapse is significant, rushed decisions, they don’t know the community and people involved well enough to understand the context and environment 
· bail hearings tale place over the phone 
· release conditions are impossible to enforce i.e. such as small community that it’s impossible to enforce bail conditions as they will run into the victim
· victims can be manipulated in such an isolated community
4. Patriarchy: Family Unit at all Costs
· general feeling in the community that they’re family had to stay together at all costs i.e. if family violence happens, they have to endure it 
· a woman who leaves her husband is ostracized 
· tradition - it’s written in stone that women never leave their husband no matter what 
· men are viewed as superior to women 
5. Community Responses: Past, Present, Future
· several years ago the community had a women’s shelter, which has closed - the community is too small to keep it hidden 
· people were against the shelter because they thought it would destroy families and break marriages 
· compromised anonymity, distance to other communities - it was one shelter for the nine Cree communities so it was difficult to get too 
· Respondents envisaged a new approach to dealing with violence:
· incorporating: elders (they are respected and relied upon in the community, have a lot of wisdom) 
· time in the “bush” - going back on the land and hunting, fishing, having a traditional role again - it’s peaceful and allows people to reconnect with each other 
· specific workshops - for drugs, alcohol, abuse
· community justice initiatives - idea of restorative justice 
· improved living conditions - community is over crowded, run down, not a lot of money put into improving the community 
Theoretical Frameworks

· Colonization Theory - used to explain why aboriginals experience more abuse, conflicts, victimization 
· Feminist Theory - issue of patriarchy and women being dominated 
· larger unmeasured and unmeasurable factors related to cultural experience of colonization - i.e. children being raised as being inferior to western people
· Forced relocation accompanied by losses:
· traditional culture - celebrations are no longer connected to their community as they’re not held on their traditional land (they have to travel to other communities for them) 
· land 
· language - beaucratizaton - the whites didn’t speak Cree so they had to speak english in order to have their rights reinforced
· customs - they have to adhere to a white man’s schedule, no longer nomadic 
· traditional roles
· Critical Race Theory - broadens concepts of racist beyond acts of individual prejudice to larger structures 
· racism has been institutionalized in government policies of assimilated, paternalism and confiscation of Native land and resources 
· the hydro-Quebec agreement was signed without including the Cree people i.e. the people who would be affected the most 
· subtext of racism underlies much Canadian government policy towards aboriginal peoples 
· colonial mindset puts aboriginal people at a disadvantage 
· Historical and contemporary policies i.e. The Indian Act, lack of regard for the aboriginal treaties 
· Land and resource exploitation 
· Indian Act - law based solely on race, contained many provisions barring aboriginal peoples engagement in civil society ( hiring lawyers, criminalized spiritual practices, removed status) - systematic racism 
· perpetuates isolation on reserve lands
· attempts to replace it with a governance act that was thwarted because they were certain protections in the Indian Act that the aboriginals didn’t want to give up 
· Colonial Mindset - puts aboriginal people at a disadvantage as it creates a sense of hopelessness and limits the ability to make change 
· more than cultural differences - higher rates of social problems, over-representation in criminal justice system 
· racist practices exist and continue to characterize government policy and law affecting aboriginal peoples 
Changing Legal Landscapes (NOT ON MIDTERM) 

Drybones

· R v Drybones (1970) 
· aboriginal person who was found intoxicated outside the reserve - it was against the law for Native people to be found drunk in a public place (but not for anyone else)
· contrary to section 94 of the Indian Act
· punishment for this was harsher for natives 
· Canadian Bill of Rights (1960) provided for the right of “equality before the law” - was a precursor to the Charter 
· he entered a guilty plea - on appeal he was allowed to withdraw the plea as he didn’t speak english - he was acquitted because there was an inconsistency between the Indian Act and the Canadian Bill of Rights 
· which means “individuals are entitled to have a law applied as it exists equally to all the people  it is intended for” 
· this section of the Indian Act was negated because it violated the Canadian Bill of Rights 
· Bill of Rights should apply to all laws of Canada
· courts should refuse to apply any law that infringes on rights and freedoms of people
· thus section 94 was deemed inoperable
· the only case where the court used the Bill of Rights equality provisions to make another statute inoperable 
Van der Peet

· Van der Peet (1996) charged with selling 10 salmon caught under the Indian fishing license 
· it was the leading case of aboriginal rights under the constitution 
· license only allowed for the fishing of salmon for her own family/purposes 
· court found that restrictions were not inconsistent with aboriginal rights 
· aboriginal rights are justified as they were here first - not because we recognize these rights 
· Lamer test for determining if aboriginal rights exist: 
· element of practice/custom/tradition - was it significant to the aboriginal people in question
· including perspective of aboriginal people 
· whether practice is of central significance 
· whether practice has continuity i.e. something there were always doing, did it exist prior to European contact
· whether practice is important,independent significance, distinctive, integral 
· consideration of relationship to land 
· the court had asked if they could understand Peet’s right to fish under this test 
· court decided that she didn’t have a right to sell fish because it wasn’t a centrally significant right 
· this case established how courts would determine whether or not an aboriginal right exists 
· it’s a way to limit rights as well 
Midterm

· 30 multiple choice and short answer questions - 3 short answer questions but have choice out of 5, wants detail 
· historical context is significant - need to know trends, policies, attributes of colonization and what they mean 
· talk about treaties, Indian Act (why it was problematic i.e. racism)
· The White Paper, The Constitution - amendments to the act and considerations 
· RCAP - goals, why it was established, recommendations, limitations 
· Critical Race Theory - why it developed, critiques around it, the movement, tenants of it, how we understand it in the Canadian context 
· know basic facts the cases we talked about 
· the TRC - residential school settlement agreement, common experience payment, individual assessment programs, what it aims to do 
· resource development and displacement - intergeneration trauma and what this means to communities 

