PAROL EVIDENCE RULE
A party cannot later add a term previously agreed upon between the parties but not included in the final form of the contract—applies to oral & written agreements

Purpose: Prevent parties from trying later in court to modify the K to something better

Where rule applies:
1. Written contract that is clear and unambiguous (no interpretation issues)
2. Later one party alleges that there was further oral or written terms not included in K
3. If there extraneous terms if these extraneous terms add to, qualify, vary, subtract from or contradict the written K THEN only the written K is enforced

Exceptions: 
1. Interpretation issues
· When a contract is ambiguous and ambiguity cannot be resolved within the contract, the court may suspend PAR and allow extrinsic evidence to be admitted 
2. Written agreement does not contain the whole agreement
· If written agreement is not intended to be whole agreement and there is evidence of oral agreement, PAR can be overrided
3. Subsequent oral agreement
· Parties may reach a subsequent oral agreement after they have entered into the written agreement—court will hear evidence of subsequent oral contracts.
4. Collateral agreement 
· A separate agreement between the parties made at the same time as, but not included in, the written document
· Collateral agreements can only avoid PAR when a separate consideration can be proven
5. Condition precedent
· Any set of circumstances or events that the parties stipulate must be satisfied or must happen before their contract takes effect
· If condition precedent was agreed orally, contract and PAR cannot be used to exclude the oral terms, EVEN if written contract expressly states that terms are governed by written contract

Cases: General Tire Canada Inc. V. Aylwards Ltd.















MISREPRESENTATION
“Defendant made a false statement of a material fact that induces the Plaintiff to enter the K”

To prove misrepresentation a Plaintiff must show:
1. Defendant made a false statement either:
· Innocently—maker of statement believes it to be true
· A person who innocently makes a misstatement and later learns that it is false is under a duty to inform the other party of the true situation as soon as they can
· Remedy: rescission 
· Negligently—maker of statement is careless
· Remedy: rescission or damages
· Fraudulently- maker of the statement deliberately misleads the other party either expressly or by omission
· Eg. Failure to disclose a latent (hidden) defect that you are aware of at the time of the sale)
· Remedy: rescission or damages proof of a fraudulent misrepresentation nullifies an exclusion clause 
2. Of a material fact
· Statement that could reasonably be expected to influence the decision of a party to enter into a contract
· Opinion 
· A false assertion is a misrepresentation only if it is made as a statement of fact—opinions do not equal misrepresentation 
· Opinion of a professional (or someone who purports to be one) = fact
· Conduct can equal fact
3. That induces the Plaintiff to enter the K 

Consequences of Misrepresentation in Contracts:
· K is voidable at the option of the victim ONLY IF victim:
· Renounces agreement promptly
· Does not take further benefits under contract 
· If out of pocket expenses are sustained in direct performance of K  awarded indemnity (money compensation) 

Misrepresentation by omission: supplier fails to point out any terms in a printed form that differ from what the consumer might reasonably expect

Silence as Misrepresentation: Failure to disclose pertinent information because one of the parties has access to such information not available to the other relationship between parties leads to a special measure of trust by one party in the other
· Eg. Insurance contacts, sale of corporation securities, sale of goods
Exception:
· Sale of land—the right to rescission for innocent misrepresentation is generally lost once title to the property is transferred and the transaction is completed
· Purchasers are expected to “search the title” and to satisfy themselves by inspection of the property that is represented in the contract—if unsatisfied they are expected to exercise right to rescind BEFORE the time of completion

Cases: 1) Collins v. Dodge City East Ltd 2)Weinman v. Brinkman
UNDUE INFLUENCE
Occurs where one party to a K is so dominated by the power or influence of the other party that the decision to make the K is not his/her own. Weaker party must be robbed of his/her free will (had no choice but to sign the contract).  
· A contract formed as a result of undue influence is voidable at the option of the victim
· Must get to court quickly and ask for rescission
· There is a presumption in law that a “professional” is always the stronger party, exerts undue influence over the other party to a K (special relationship)

Burden of Proof:
· Party alleging undue influence must satisfy the court that in the circumstances domination was probable
· Once proven, burden shifts to dominant party to prove that undue influence was NOT exerted

If one spouse is experienced in business and has persuaded the other, who has had little or no business experience, to pledge her separate assets as security or act as guarantor for his business transactions.

Defenses against Undue Influence:
· Suggestion to get independent legal advice
· Independent lawyer explained the nature of the transaction and that the other party freely and with full knowledge made the commitment

UNCONSCIONABILITY
Contracts between parties of unequal bargaining power that result in an unfairly advantageous bargain for the powerful party
· Stronger party → know they are more powerful and use position in preying upon weaker parties to get them to sign a contract that is grossly unfair
· A “bad deal” does not make it unconscionable  must be problem under consideration
Remedy: Rescission

Loan Transactions – Borrower may be in a financial crisis and desperate for money agrees to any exorbitant interest rate
· Criminal Code  Offence to charge an interest rate grater than 60% per annum
· Loan contract itself is not void: principal may still be recovered but the illegal interest provision is severed from the contract

DURESS
Actual or threatened violence or imprisonment as a means of coercing a party to enter into a contract
· Threat of violence need not be directed against party being coerced –may be a threat to harm victim’s spouse, parent, or child
· Focus on coercion: illegitimate/inappropriate application of pressure
· In commercial contracts—takes the form of economic duress (some sort of financial pressure) eg. Blackmail
· Remedy: Rescission 

Cases: Buckworld Western Ltd. v. Sagar

LEGALITY
The purpose of a contract must be legal (it must not offend the public good) or violate any law
· One of the 6 essential elements of a contract

Void Contract—binding contract has not been formed rescission or void term can be severed from the contract
· Contracts void by statute: 
· Agreements contrary to the purpose of legislation—any agreements that purport to deprive any party of rights set out in specific Acts
· Promises to pay a betting debt—courts refuse to enforce debts 
Unenforceable Contract—court will not allow a part of the contract that might otherwise be legal to severed or enforced (entire contract is unenforceable, no remedies)
· Contracts illegal by statute: 

2 types
1) STATUTORY ILLEGALITIES 
· A statute makes the K illegal:
· Criminal Code
· Income Tax Act
· Securities Act
· Competition Act 
2) OFFENDS PUBLIC POLICY
· Prejudicial to the interests of Canada, its relations with foreign countries, its national defense, its public service, or the administration of justice within the country
· Restraint of Trade Agreements (COMPETITION ACT) typically offend public policy UNLESS it can demonstrate that it is a reasonable arrangement between the parties and does not adversely affect the public interest
1. Vendor/Purchaser Agreements
· Agreement between vendor and purchaser of a business in which vendor undertakes not to carry on a similar business in competition with the purchaser
2. Employer/Employee Agreements
· Non-Competition Clause—Agreement between employer and employee in which the employee undertakes that after leaving present employment, they will not compete against the employer—either by setting up own business or by working for a competing business
· Non-Solicitation Clause—restriction on marketing to a previous employer’s customers 
· **Clauses set by vendor/employers must be reasonable as to the activity restricted, the geographic area covered, and the duration of the restriction.  If a restrictive clause is too wide, it will be void and a vendor who might otherwise have been bound by a reasonable restriction is free of the restraint**

Cases: 
Maksymetz v. Kostyk
Phoenix Restorations Ltd. v. Brownlee (Vendor/Purchaser Agreement)




PRIVITY OF CONTRACT
Privity of Contract – Proving a “relationship that exists between parties to a contract “
General Rule: A contract does not confer any benefits or impose any obligations on a stranger to the contract
· Third Party: A person who is not one of the parties to a contract but is affected by it	
· No consideration was given to the third party for the promise  can’t enforce contract
· Merchants/Sellers of goods: USER of good who is not the buyer = no rights to sue for injuries. 
· Manufacturers: No privity of contract with manufacturer BUT could sue them in tort for negligence
· Manufacturers have high duty of care to make their products safe 
· CASE:  Donoghue v. Stevenson 
Exceptions to Privity of Contract 
1. Vicarious Performance – Promisee can sue for damages to compensate for whatever loss he can show resulted from vicarious performance by third party, especially when personal performance was why promisee entered into the contract
· Promisee cannot seek remedy from breach of contract from employee, only employer 
· Tort Liability - If employee commits a tort while performing a contract vicariously, promisee may sue:
· Employer: for vicarious liability (only if injuries/damages occur in the course of employment) 
· Employee: Personally (in tort: negligence)
· Exemption clause – employer can be protected from tort liability; employee can obtain protection if they can show clause intended to be for their benefit and damage occurred in the course of their employment 
2. Trust – arrangement that transfers property to person who administers it for the benefit of another person 
· Contract is between person who set-up trust and the Trustee on understanding that it will be used for the benefit on a third party beneficiary (person who is entitled to benefits of trust)
· Beneficiary = Beneficial Owner of the trust and can compel trustee to provide benefits to them (even as a third party to the contract) based on the trust agreement
3. Constructive Trust – relationship that permits third party to obtain performance of a promise included in a contract for his benefit 
4. Insurance Contract – duties to perform under which insurer promises to pay third party in event that particular risk occurs 
5. Undisclosed principal- a contracting party who, unknown to the other party, is represented by an agent  may sue or be sued on the contract 
6. Land – person who acquires interests in land are subject to the earlier contracts that created obligations and benefits in relation to the property (i.e. Tenant still liable to new landlord for past rent and vice versa)
7. Collateral contracts – implied K that binds party who made a representation or promise that induced a person to enter into the contract 
a. I.e. A consulted with B about B’s products.  B promised that product would last 10 years.  A then made a contract with C, requiring C to use B’s products.  The product only lasted 2 years.  A can sue B for breach of warranty regarding quality of product. 

8. Assignment of Rights 
a. Assignor assigns its rights under a contract to an assignee (the third party/new collector)
i. Assignee must give notice to promisor (payer) for payment 
· Consideration given to assignor once it accepts assignment 
ii. All assignments require that notice be given to debtor by assignee
· consent is not required; 
b. Choses in possession – rights to tangible property that maybe possessed physically
c. Choses in action – rights to intangible property that may be enforced in court
d. Equitable Assignment – requirement of equity that assignor and promisor(s) be made parties to the assignee’s action in cases where assignor retains interest in contract 
e. Statutory Assignment – Judicature Act – permits assignee to sue promisor without joining assignor to suit as long as:
i. Assignment was absolute (unconditional and complete)
ii. Assignment was in writing 
· “Takes Subject to the Equities” - Assignee can never acquire better right to sue promisor 
· Assignee cannot avoid any defence that promisor had against assignor
· Innocent assignee has no right to enforce contractual rights against defrauded promisor  
iii. Promisor received notice in writing before it affects him
· Ignore at their peril  required to pay a second time (to assignee) if they pay assignor 
· If promisor is victor of fraudulent misrepresentation, contract remains voidable at his option OR can sue assignee for fraud 
· CANNOT sue assignee for tort of deceit 
· Defence of promisor: right to set off a debt owed to him by assignor at time the assignment is made 
**More than 1 claim on an assigned right: usually assignee who first gave notice to the promisor is one entitled to payment; remedy is usually for promisor to leave money to court to decide validity of claims 
f. Court Assignments 
i. Death of a party 
· Will – rights and obligations under outstanding contracts assigned to representative (executor)
· No Will – (dies intestate) – court appoint personal representative (administrator)
ii. Bankruptcy – court will appoint licensed trustee to take charge of bankrupt promisor’s property (especially after receiving order has been filed by creditor)







NEGOTIABLE INSTRUMENTS (SPECIAL TYPE OF ASSIGNMENT)
A written contract containing a promise, express or implied, to pay a specific sum of money to the order of a designated person or to a “bearer”; creates privileged assignment where holder is freed from usual restrictions as an “assignee” 
Negotiation – process of assigning a negotiable instrument and its rights to “bearer”
· Methods of Negotiation 
· Endorsement and delivery – payable to specific person 
· By delivery in bearer form (no named person)  
· Delivery to new holder through endorsement
· Only signing name = in bearer form 
· Special endorsement – specifies next person whom payment is made 
· Restrictive endorsement – makes it non-negotiable (i.e. “deposit only”)
· Conditional endorsement – endorser can recover from endorsee if condition not satisfied 
· Qualified endorsement 
· Innocent holder in due course may succeed in action against promisor where assignor would not have succeeded 
· Defence of illegality, forgery, duress, undue influence, or fraud cannot be used 
· As long as bearer shows they were unaware of origin of tainted instrument 
· And that previous holder must have given value for it
· May sue in own name (not necessary to join in action of previous assignees)
· Conditional discharge - Drawer is discharged under the original contract only if the negotiable instrument given in payment is honoured
Types of Negotiable Instruments Governed by Bills of Exchange Act 
· Bills of exchange (Drafts)
· Drawer – the party who draws up the bill of exchange
· Implied promise guaranteeing payment
· Drawee – party who is required to make payment on the bill of exchange
· Acceptor – drawee who consents to the bill of exchange by singing it together with the word “accepted” and the date; express promise 
· Types of Bills of Exchange: 
· Demand draft – payable immediately upon presentation; no days of grace
· Sight draft – payable “at sight” – three days of grace are allowed 
· Time draft – payable within a stipulated period after the date stated on the instrument or after presentation 
· Promissory notes 
· Maker – party who signs and delivers a promissory note 
· Not presented for acceptance – contains express promise to pay 
· Cheques - Implied promise that drawer has sufficient funds at bank or that amount is within terms of a line of credit granted by bank 
· Certification – Bank’s stamped acknowledgment (with date) on face of cheque; Immediately withdraws funds  liability  to pay amount when cheque presented
· If done at request of holder – prevents “stop payment” attempt by drawer
· Bank will reject “stop payment” request unless cheque is surrendered by drawer OR drawer agrees to indemnify bank if sued for not honoring cheque
· Postdated- holder’s right to demand payment is not effective until date on the cheque
* Drawee has no liability in respect to Bill of Exchange before accepting and delivering it 
Negotiable Instrument Rules: 
· Promise/order must be set in writing  Evidence
· Obligation must be for a money payment only, requiring no further inquiry into its value 
· Money promised must be a “sum certain”
· ¨Promise/order must be unconditional so that holder need not look outside instrument to learn implications of qualifying phrases  if it is subject to condition = assignment 
· Must be payable at a fixed or determinable future time or on demand 
· Must be of whole instrument, not part of the amount
· Must be signed by the drawer (or authorized signing officers of the drawer business) 
“Dishonour” – payee’s refusal to pay/ “stop payment” = last endorser is liable if they receive notice the next business day  otherwise = freed from liability   
Requirements to Become a Holder in Due Course
a) Holder must have taken instrument compete and regular on its face
b) Must have acquired it before it was overdue and without notice of any prior dishonour
c) She/someone through whom she claims must have given consideration (value) for instrument
d) Must have taken the instrument in good faith and without notice of any defect in the title of person who negotiated it 
Types of Defences
1. Against Immediate Parties  
a. Lack of consideration
b. Right to set-off
2. Against Intermediate parties (remote parties  not holder in due course because of obvious defect in instrument = not regular on its face) 
a. Capacity
b. Fraud, duress, undue influence, illegality 
3. Against Holder in due course (real defences – always good against any holder)
a. Infancy 
b. Forgery  loss of forgery is liable to party who took instrument immediately after forgery (unless forger can be found) 
c. Cancellation of instrument 
Consumer Purchase: seller may not use qualities of negotiable instrument to impeded consumer’s right.  Conditions:
1. Sale of goods or services
2. For individual use
3. By dealer
4. Paid for with promissory note or cheque post-dated for more than 30 days 
The dealer must place the words CONSUMER PURCHASE on the face of the instrument. The assignee takes the instrument subject to the equities of the parties. If the instrument is not marked, the seller is guilty of an offence (subject to fines) and the instrument is void. The holder in due course takes the instrument subject to the equities if the holder has knowledge of the business of the seller.
CASES: 
Bank of Nova Scotia v. Rock Corp. of Canada Inc
Nova Scotia Ltd. v. Sarkar
NEGLIGENCE
Careless causing of injury to a person or property of another
Tort: wrongful act done to the person or property of anothercompensate victims for harm suffered
Elements of a Negligence Action
1. Owed a duty of care: “Would a reasonable person have foreseen that those actions would likely cause harm?”
· Standard of care: 
· Professionals have different standard than ordinary person
· Your standards should AT LEAST match those of your competitors
2. Breached that duty
3. Conduct caused injury to plaintiff: The breach of duty is the cause of injury.  
· “Cause”
· The injuries flow naturally from the actions of the defendant
· No matter how blameworthy a person’s conduct may be, he will not be held liable for damage that he did not CAUSE.  
· “Injury”
· Damages are reasonably foreseeable (≠ extent of damages)
· “Thin Skull Rule” We take our victim as they come, even if victim is particularly vulnerable you are liable for the full extent of their damages

Defences to Negligence: 
1. Contributory Negligence—Negligence by the plaintiff that contributes to his/her own loss or injury May only be raised as a defence in actions based on tort law (NOT applicable as a defence for breach of contract)
2. Failure to Mitigate—Plaintiff is expected to act reasonably and quickly to minimize the extent of damage suffered

Product Liability—Manufacturers owe a duty of care to consumers and others who might be injured.  If a product is defective, it may be reasonable to assume there has been negligence in some stage of its design, production, or inspection.  The manufacturer will be liable unless it can show that the cause of the defect was not something for which it should be held responsible or at least it had taken all reasonable precautions to prevent defective goods from reaching the distribution system.  
· Duty to warn—make users aware of the risks associated with the use of the product.  In some cases this duty can be passed onto a “learned intermediary” (Hollis v. Dow Corning Corp)

Occupier’s Liability—common duty of care is owed by an occupier to all visitors lawfully on the premises.  (OCCUPIER’S LIABILITY ACT)

VICARIOUS LIABILITY
Liability of an employer to compensate for harm caused by an employee if the employee was carrying on in the normal course of business; Employer can sue employee to be indemnified.

Cases: 
Campbell Estate v. Pederson (Product Liability)
Hollis v. Dow Corning (Product Liability) 
Waldick v. Malcolm (Occupier’s Liability Act)

NEGLIGENT MISSTATEMENT
Incorrect statement made without due care for its accuracy
Professional: people who have specialized knowledge and skills that their clients rely on and are prepared to pay for; usually are licensed by a professional body
· Professionals must exercise the same degree of skill and possess the same level of knowledge as is generally expected of members of that profession
· 2 types of evidence of standard of care: 
· Profession’s Code of Conduct
· Testimony of practitioners state what they consider a proper standard

Professional Liability
1. Breach of Contractual duty—agreement to provide professional services to a client contains a promise, whether express or implied, to perform those services with due care
· Remedy: Damages ($), release from contract
2. Breach of Fiduciary Duty—duty imposed on a person who stands in a special relation of trust to another, all professional-client relations include fiduciary duty (even if services are free)
· Fiduciary relationships exists if:
· Fiduciary can exercise discretion or power
· Fiduciary can exercise power to affect the beneficiary’s legal or practical interests
· Beneficiary is peculiarly vulnerable or is at mercy of fiduciary’s power
· Fiduciary duties:
· Act honestly, in good faith, and only in the best interest of the client
· Should not place herself in a position of conflict of interest and has a duty no to profit, or attempt to profit, at the client’s expense
· If fiduciary duty is found to exist, it imposes a wider range of obligations on a professional than expressly stated in the contract or required under tort law
· Remedy: Account and disgorge (surrender) profits, damages ($)
3. Duty in Tort (Negligence): Duty of care is not confined to contractual relationships, it can apply to third parties (outside the contract)
· Time limits for bringing an action may make it advantageous to sue in tort but contributory negligence can be raised as a defense in tort actions
· Remedy: Rescission

Hedley Byrne Principle: a person who makes a negligent misstatement may be held liable for losses suffered by a wider group than those whom she has a direct contractual or fiduciary relationship could render almost unlimited liability for professionals
· Limits/Tests for Negligent Misrepresentation:
1) Is there a sufficiently close relationship that the defendant could reasonably foresee that his/her carelessness may cause damage to the plaintiff?
2) Eligible plaintiffs must be foreseeable SPECIFICALLY in relation to the contemplated transaction
· Liability is restricted to the use of the information for the same purpose it was prepared for
· E.g. Financial statements are prepared for the purpose of overseeing management and affairs of the corporation NOT for the purpose of guiding personal investments (Hercules v. Ernst & Young)
3) Plaintiff’s reliance on the misrepresentation must have been reasonable

Cases
Rangen v. Deloitte & Touche (Negligent Misstatement)
Hercules Management Ltd. v. Ernst & Young (Negligent Misstatement)
Hodgkinson v. Simms (Fiduciary Duties)
AGENCY
Dependent Agent  - agent who acts exclusively or mostly, for a single principal
Independent agent – agent who carries on an independent business and acts for a number of principals
Commission agent – one who sells on behalf of a principal to third parties and receives compensation through commissions 

Agency agreement - agreement between principal and agent whereby the agent undertakes to act on behalf of the principal
a) Oral, written, or in writing under seal 
b) Extensions beyond 1 year must be in writing to be enforceable 
c) Should clearly define agent’s authority 

Duties of Agent to Principal 
1. Duty to Comply with Agency Agreement
2. Duty of Care
3. Personal Performance
4. Good Faith (fiduciary relationship exists) 
a) Criminal Code  criminal office if agent corruptly demands or accepts any remuneration from a third party in the conduct of her principal’s business affairs (bribe/kickbacks)
Duties of Principal to Agent
1. Comply to compensation agreed upon in agency agreement OR (in absence of agreement) a reasonable fee
2. Reimbursement for all reasonable expenses incurred when acting within agent’s scope of authority as long as agent substantiates claim (implied term) 

Authority of the Agent
a) Actual authority – given expressly or implied (commercial usage or conduct) 
b) Apparent authority - Agency law  contract is valid under apparent authority and enforceable even when agent had no actual authority to enter into it 
i. Through commercial usage – “usual authority” for that type of agent 
ii. Through conduct – “holding out” - representing by words or conduct that a person is one’s agent or has a particular authority
i. May continue even after agency agreement ends if no notice given to third parties; principal still bound by contracts made by agent with apparent authority 
Ratification - Subsequent adoption by the proposed principal of a contract made by an agent acting without authority 
· May be implied by principal by conduct (i.e. paying an invoice post-expiry of agency agreement)

Exceptions to Ratification 
· Principal did not ratify in within reasonable time (can’t claim benefit of contract)
· Principal was unable to enter into contracts at time of ratification/at time of contract creation
· When rights of an outsider are affected 
· When existence of principal and their identity was not disclosed by agent in creating contract

· Liabilities of Principal/Agents 
· Only principal - In normal agency relationship (agent has actual or apparent authority) 
· Only agent – contracting on terms that SHE is real contracting party (undisclosed agent)
· If third party finds out about principal  can hold either principal or agent liable for performance (not both)
· Rights of Undisclosed Principal: can enforce a contract made on his behalf with his authority; No authority = only hold agent liable 
· Liability for Torts (Agents)
· Fraud by agent: third party may rescind contract 
· Third party may sue principal AND agent for tort of deceit (if agent had authority) 
· Negligent misrepresentation (duty of care owed to third party) 
· Breach of Warranty of Authority – third party may bring action against agent (who represents that she has authority when she did not to contract on behalf of the principal)
· Measure of damages will put other party in position in which he would have been had representation been true 

Terminating an Agency Relationship
· At end of time specified in agency agreement
· At completion of project
· With reasonable notice by either principal or agent that they wish to end agency 
· On death or insanity of principal or agent
· Bankruptcy of principal
· Event that makes performance of agency agreement impossible

Case
Pemberton Benchlands Housing Corp v. Sabre Transport
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SOLE PROPRIETORSHIP
Unincorporated business owned by a single individual
· Owner has unlimited liability -- if assets of business are insufficient to cover debts of creditors, creditors can go after your personal assets
· Not a separate legal “person”
· Only need business license, minimal start up costs 
· *NO NAME PROTECTION 
· Taxed @ personal rate

PARTNERSHIPS
Partnership Act 
· Relationship 
· Two or more persons 
· Carrying on a business in common
· View to profit
Proof of Express/Implied Partnership	
· Oral or Written Agreement (Partnership Agreement – Contract)
· Representing self as partner
· Sharing of profits or Capital Contribution
· Taking part in management of business
Liability of Partners: each person has unlimited personal liability for the debts and obligations of the firm. Each partner acts as an agent as long as the partner appears to be carrying on the common line of business
· Creditors have first call against partnership assets before personal creditors of individual partner
· New partner not liable for debt before he became a partner
· Retired partner still liable for debt incurred during partnership unless partners and creditors agree they are dismissed (novation)
Partnership Act: Implied terms
· Partnership property- for the purpose and in the course of partnership (Unless brought on as “individual asset”)
· Share equally in capital and profits; contribute equally to losses (can be varied)
· Reimburse personal expenses or personal liabilities in ordinary conduct of business 
· No partner may be paid a “salary” but it is considered a distribution of profit 
· Every partner may take part in management (unless otherwise specified)
· Differences over “ordinary matters” connected with partnership  decided by majority of partners BUT no change in nature of partnership without consent of ALL partners
· No new partners without consent of all existing partners 
· May not assign rights and duties of partnership to assignee
· Fiduciary duties
· Full Disclosure: Must render true accounts of all things affecting the partnership to any partner or his legal representatives 
· Disclosure of Benefits: All benefits derived by a partner without consent of other partners during partnership transactions belongs to the firm 
· Duty not to compete: Cannot carry on any business of same nature that competes with firm unless all partners agree to it  all profits belong to firm 




Limited Partnerships
· Partnership in which some of the partners limit their liability to the amount of their capital contributions 
· General partner – at least 1 partner in a whose liability is not limited
· Limited partner – at least 1 partner in whose liability is limited to amount of capital contribution (no management rights)

Limited Liability Partnership 
· Partnership with limited liability – partners are jointly liable for debt up to capital contribution (non-negligent partners)
· All provinces require written agreement that designates partnership an LLP; existing partnership 
may convert to LLP upon consent from all partners
· Governed by all laws of Partnership Act except 
· Partners are liable for own negligence up to capital contribution 

(Contractual) Joint Venture - Agreement that two or more parties (often corporations) make to contribute a part of their respective resources (particular assets and expertise) to a specific project
· No creation of separate entity 
· Profits distributed to each participant in proportions set down in agreement 

Cases
Lanz v. Lanz 
Pen-Bro Holdings v. Demchuk


























CORPORATIONS
Legal person – an entity recognized at law as having its own legal rights, duties and responsibilities; Cannot insist on rights or carry out duties except through human agents 

Characteristics of Corporations and Partnerships
· Limited liability – liability of shareholders is limited to the amount of their capital contributions, creditors cannot reach into personal assets of shareholders 
· Transfer of ownership 
· Partner cannot be released from liabilities through retirement  must bargain for release with both partners and creditors 
· Must give notice to persons who regularly deal with firm/fulfill all requirements of Partnership Act 
· Shareholder may transfer all shares to another person and sever ties with corporation

Associated corporation – corporations that are related either (a) vertically, as where one corporation controls the other (parent-subsidiary), or (b) horizontally, as where both corporations are controlled by the same person (affiliates)
· Employers not allowed to avoid statutory employment standards by transferring assets to an associated corporation, leaving employer unable to meet employee claims for unpaid wages, vacation, benefits  Parent company held liable for debts of subsidiary

Lifting Corporate Veil 
· Individual must control corporation
· Control must have been exercised to commit a fraud, a wrong or a breach of duty
· Misconduct must be cause of plaintiff`s injury 

Governed by the CANADA BUSINESS CORPORATION ACT (CBCA)

	
	Private Corporations
	Public Corporations

	
	CBCA
	CBCA
	Securities Regulation

	Minimum directors
	1
	3
	3

	Independent directors
	Not required
	2
	Majority

	Financial statements
	Unaudited
	Audited
	Audited by Public Accountant
Certifed by CEO/CFO

	AGM of shareholders
	Required
	Required
	Required

	Compensation committee
	Not required
	Not required
	Optional; disclose alternate method if used

	Nominating committee
	Not required
	Not required
	Optional

	Disclosure of corporate governance policies
	Not required
	Not required
	Required

	Code of ethics
	Not required
	Not required
	Recommended



Power of Directors: Issues shares, declare dividends, adopt by-laws, call meetings of shareholders, delegate responsibilities and appoint officers
Director’s Personal Liabilities
1. To the Corporation
· Fiduciary duty—act honestly and in good faith with a view to the best interests of the corporation
· Specific conduct involving conflicts of interest—contracts with the corporation, interception of corporate opportunity, corporate information, competing with the corporation, related party transactions
· Remedy: Damages for losses arising from breach
· Duty of skill, diligence, and care—that a reasonably prudent person would exercise in comparable circumstances
· Remedy: rescission, accounting of profits, injunction
· Strict liability—no breach of duty needs to be established; (eg. improper redemption of shares, payment of dividends)
· Remedy: accounting of amounts paid for improper dividends or share redemption
2. To the Public
· Duty of skill, diligence, and care (Peoples v. Wise)
· Strict liability—Unpaid wages, unpaid taxes, insider trading liability

Protection of Minority Shareholders
1. Appraisal remedy—right to have one’s shares bought out by the corporation at a fair price; mostly used in private corporations
2. Derivative action—permits a shareholder to obtain leave from the court to bring an action I the name and on behalf of the corporation; need only establish that directors refuse to bring action themselves, acting in good faith, in best interests of the corporation
3. Winding Up—gives the court discretion to make an order to force the dissolution (or liquidation) of a corporation; drastic, courts are reluctant to do this; usually only for small family businesses
4. Oppression Remedy—statutory procedure allowing individual shareholders to seek a personal remedy if they have been unfairly treated
· Don’t need to establish wrongdoing, complainants need only show that they have been treated oppressively or unfairly prejudicial (unfairly disregards the interests of the complainant) courts allowed to make any order they consider just and appropriate to remedy the situation
· Most common remedy granted has been to require the majority to buy out the minority interest at a fair price

Cases:
Challenor (Lawtech) v. Nucleus Financial Network Inc. 
Data Business Forms Ltd. v. Macintosh 
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