Environmental Law Review

3 questions:

· 2hours 
· Equally valued 
· Areas to study:
· [bookmark: _GoBack]Constitution
· Regulatory 
· Precautionary principle

Constitution (environment and human health)

· Constitutional Act – POGG
· Peace Order and Good Governance (POGG)
· A federal authority
· Used in situations like an outbreak of a disease
· Federal government powers creating environmental laws include trade and commerce, navigation and shipping, fisheries, criminal law, aboriginal lands and people, taxation, anything that is a national concern or emergency, residual power over anything not specifically covered in either list, and to make laws for the peace, order and good government of Canada (you will hear this called the “POGG clause”). 
· The federal government also has control over the rules for land it owns, (like the National Parks and military bases) the industries it controls, (like railways and airlines) and the oceans.
· The federal government potentially has greater powers because of the residual power clause and the POGG clause, but most of the time the federal government has been happy to allow the provinces to play the lead role when it comes to environmental regulation
· The broad language suggests that there is a comprehensive grant of residual legislative authority to the federal government.
· Singleness, distinctiveness and indivisibility
· 2 branches of authority
· National concern (like a plague)
· Distinctiveness (something that has never been seen before like some element of the environment)
· Example: SARS outbreak in TO
· It is the provinces that administer health care, but funding comes from the federal government 
· The POGG authority was used during the SARS outbreak because it caused a national healthcare concern in Canada – override of the provincial powers
· Federal 
· S.91 – Federal – 91(27)
· “to make Laws for the Peace, Order, and good Government of Canada”
· 91.27 “The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters.”
· A national concern in scope
· Not used often, provincial usually takes over
· It is important to have it in case it ever needs to be used (like the SARS example)
· The idea of criminal law and the environment
· Criminal sanctions designed to prohibit certain wrongful conduct are constitutional whereas sanctions used to regulate conduct are not
· Food producer, there are environmental regulation to ensure our food supply is safe
· If a company breaches these regulations, they can be held accountable criminally 
· CEPA (Canadian Environmental Protections Act)
· goal is to contribute to sustainable development through pollution prevention and to protect the environment, human life and health from the risks associated with toxic substances
· It covers a diversity of activities that can affect human health and the environment, and acts to address any pollution issues not covered by other federal laws.
· also recognizes the contribution of pollution prevention and the management and control of toxic substances and hazardous waste to reducing threats to Canada's ecosystems and biological diversity.
· Section 93 of the Act provides the authority to the federal government to make regulations to restrict and manage pollution in Canada
· Hazardous Products Act
· requires suppliers of hazardous products to communicate the hazards associated with their products via product labels and Safety Data Sheets (SDSs) as a condition of sale and importation for workplace use.
· WHMIS – workplace hazardous material information system
· Spending (how much should we spend on it)
· Commerce between provinces (intra-provincial)
· Taxation 
· Provincial
· S.92 – Provincial
· Natural resources amendment
· Provinces have spending power
· Training and education
· We get authority from the provincial government 
· Environmental law and program and studies and initiatives
· Municipalities
· don’t have their own authority
· provincial government gives them specific authorities
· lack constitutional autonomy
· legislative powers are exercised on the basis on delegation primarily by
· municipal decision making in the environmental area suggest a willingness to acknowledge the importance of action at the local government level
· Sections 92(13), 92(16), 92(2a)
· 13: Property and Civil Rights in the Province.
· 16: Generally, all Matters of a merely local or private Nature in the Province.
· 2a: In each province, the legislature may make laws in relation to the export from the province to another part of Canada of the primary production from non-renewable natural resources and forestry resources in the province and the production from facilities in the province for the generation of electrical energy, but such laws may not authorize or provide for discrimination in prices or in supplies exported to another part of Canada.
· Federal Provincial
· Interplay
· Paramount
· Gets suspended until no longer in conflict? 
· Inter-delegation

Regulatory System
· Strict liability - due diligence// training plan and workforce, routine changes of plan, etc.
· liability which does not depend on actual negligence or intent to harm
· In criminal and civil law, strict liability is a standard of liability under which a person is legally responsible for the consequences flowing from an activity even in the absence of fault or criminal intent on the part of the defendant.
· In the field of torts, prominent examples of strict liability may include product liability, abnormally dangerous activities (e.g., blasting), intrusion onto another's land by livestock, and ownership of wild animals. Traditional criminal offenses that require no element of intent (mens rea) include statutory rape and felony murder
· For damages caused when dangerous substances escape from the defendant’s lands to injure the lands of another now offers potential relief in circumstances involving environmental harm
· Injury to persons or property resulting from the escape of such substances as sewage, industrial chemicals, pesticides, files and gases may be compensable notwithstanding the exercise of reasonable care by the defendant to prevent the escape
· Due Diligence 
· Due diligence is the investigation or exercise of care that a reasonable business or person is expected to take before entering into an agreement or contract with another party, or an act with a certain standard of care
· Labatt v Canada
· Legislation states that if there is a standard for a particular food, one cannot label other food in a manner that could have it mistaken for food that actually meets the standard. There was min and max. alcohol content for beer written “light beer”. Labatt marketed beer that exceeded the alcohol content.
· Should the federal act apply when Labatt was selling the beer within the province?
· The legislation deals with production and local sale. There was no interprovincial aspect. They produce in almost all provinces and therefore do not export. It is not of national concern to regulate a particular trade or industry. The legislation was not dealing in a sweeping manner as in Citizens Insurance. This was not a labeling issue since usually labeling legislation does prescribes no standards for production or marketing of a product, but only requires the revelation of its contents in order to use the label. Isn’t under POGG or criminal law. Not for protection of health but to prevent deception
· The court, 6 to 3, found that the act was beyond federal jurisdiction.
· Evidences? 
· CEPA in Civil Law and Criminal
· Preamble states that government is committed to implement PP serious or irreversible damage, lack of full scientific proof should not be reason to postpone precautionary measures 
· IN ORDER TO protect the environment, the PA should be widely applied to states according to their capabilities where there are threats of irreversible damage, lack of research shall not be used to postpone cost effective measures to prevent environmental degradations 
· UFFI Insulation issue
· CEPA Criminal Code Applications
· An act or omission that is committed in the course of enforcement of this Act and that would be an offence under the Criminal Code if it were committed in Canada, is deemed to have been committed in Canada if it is committed
· (a) in an area of the sea referred to in paragraph 122(2)(c); (any exclusive economic zone that may be created by Canada)
· (b) in an area of the sea referred to in paragraph 122(2)(g) (an area of the sea, other than the internal waters of a foreign state, not included in the areas of the sea referred to in paragraphs (a) to (f).
· in the course of hot pursuit that commenced while a ship was in an area of the sea referred to in any paragraphs 122(2)(a) to (e).
· Criminal:
· Negligence
· Everyone is criminally negligent who in not doing anything or in omitting to do anything that it is their duty to do, shows deliberate or reckless disregard for the lives of safety of others
· Every person is guilty of an offence and liable on conviction on indictment to a fine or to imprisonment for a term of not more than five years or to both who in committing an offence:
· Intentionally or recklessly causes a disaster that results in a loss of the use of the environment 
· Shows disregards for the lives or safety of others and thereby causes a risk of death of harm to others
· Absolute 
· in a crime of absolute liability, a mistake of fact is not a defence
· This is liability without fault, yet no excuse for it. Conviction is secured simply on proof of actus reus alone and mens rea is not required. 
· For example: having sex with a minor
· Check statute if it gives authority - if yes, the regulation making section
· Inspection when you find the violation

Precautionary Principle:

· The precautionary principle generally defines actions on issues considered to be uncertain, for instance applied in assessing risk management
· the precautionary principle denotes a duty to prevent harm, when it is within our power to do so, even when all the evidence is not in. This principle has been codified in several international treaties to which Canada is a signatory. Domestic law makes reference to this principle, but implementation remains limited.
1) is a legitimate and distinctive decision-making tool in risk management 
a. Managing environmental risk (both to the environment and human health)
2) legitimate for decisions making for societies’ chosen level of protection against risk (EEG tobacco)
3) sound scientific info and its evaluation must be the basis for applying the PP, particularly in regard to the decision to act or not to act (decision to or not to implement precautionary measures)
4) scientific evidence required should be established relative to the chosen level of protection, further the responsibility for producing the burden of proof may be a sign, it is recognized that the scientific based and responsibility for producing it may shift as the knowledge evolves
5) mechanism should exist for re-evaluation the basis for the decisions and for providing a transparent process for further consultation 
6) a greater degree of transparency clear accountability and increased public involvement are appropriate 
7) precautionary measures should be subject to reconsideration on the basis of science tech and society’s chosen level of protection 
8) precautionary measures should be proportional to the potential severity of the risk being assessed and to society chosen level of protection
9) precautionary measures should be non-discriminatory and consistent with measures taken in similar circumstances 
10) precautionary measures should be cost effective with the goal of generating one or first overall net benefit at the least cost and efficiency in the choice of measures
11) when more than one option meets the characteristics then the least trade restrictive should apply
· Even if no scientific proof, you should still take action to be safe and risk manage

