


CHAPTER 25: THE NATURE OF A CORPORATION AND ITS FORMATION
I. The nature of a corporation
1. As a legal person
· A corporation= a legal person formed by incorporation according to a prescribed legal procedure
· Legal person= an entity recognized at law as having its own legal rights, duties, and responsibilities.
2. Corporations vs Partnerships
· Limited liability= the liability of shareholders is limited to the amount of their capital contributions. 
· Transfer of ownership: shareholders can transfer his/her ownership easily by selling shares.
· Management:
+ Partnership: each partner may enter into contracts on behalf of the firm; usually requires unanimity on major business decisions.
+ Corporation: shareholders have no authority to bind their corporation to contractual obligations; management is from BOD
· Duty of Good Faith: partners owe each other a duty of good faith r fiduciary duty; a shareholder holds no duty.
· Continuity: death/retirement of one partner can end a partnership but it doesn’t apply for shareholders.
· Taxation: double taxation for corporations (tax on corp. then tax on individual shareholders)
3. Limitations on the Principle of Separate Corporate Existence
· Exceptions to limited liability 
+ Shareholders of small private companies are often required to provide security or personal guarantees for loans made to their corporations
+ Principle of limited liability does not protect persons who happen to be shareholders of corporations from personal liability.
· Other statutory provisions
+ Associated corporation= corporations that are related either (a) vertically, as where one corporation controls the other (parent-subsidiary), or (b) horizontally, as where both corporations are controlled by the same person (affiliates).
4. Lifting the corporate veil
·  "Piercing (lifting) the corporate veil"= a situation in which courts put aside limited liability and hold a corporation's shareholders or directors personally liable for the corporation's actions or debts. 
· [bookmark: _GoBack]Occurs when the company is incorporated for an illegal, fraudulent or improper purpose.
· In order to find an individual within a corporation liable, 3 conditions must be met:
+ The individual must control the corporation
+ That control must have been exercised to commit a fraud, a wrong, or a breach of duty
+ The misconduct must be the cause of the plaintiff’s injury.
II. Methods of incorporation
1. Early methods of incorporation
· Royal charter= a special license given by the Crown to form a corporation for the purpose of carrying on a particular activity.
· Special Acts of Parliament= legislative acts creating a specific corporation
2. General incorporation statues
· Memorandum of association= a document setting out the essential terms of an agreement to form a corporation
· Certificate of incorporation= a certificate that a corporation has come into existence
· Letters patent= a document incorporating a corporation, issued by the appropriate authority, and constituting the “charter” of the corporation
3. The choice of jurisdiction 
· Incorporate federally or provincially
III. The constitution of a corporation
1. Articles of incorporation= founding corporate document, often referred to as the charter or constitution of the corporation
· Name
· Place where the registered office is situated
· Classes and any maximum number of shares that the corporation is authorized to issue
· If there are 2 or more classes of shares, the rights and restrictions attached to each class 
· Any restriction to transfer of shares
· Number of directors
· Any restrictions on the business that may be carried on other provisions that the incorporators choose to include 
2. The corporate name
3. Bylaws= the internal working rules of a corporation
· Not strictly necessary to have bylaws at all.
· 2 categories:
+ General operating rules and specific director authorizations
IV. Types of business corporations
1. Public and private corporations
· Private companies= corporations with a restricted number of shareholders prohibited from issuing their shares to the general public
· Public corporations
+ Distributing corporation= a corporation that issues its securities to the public; also referred to as an issuing corporation, reporting issuer, and publicly traded corporation
· Private corporations= true limited company with the same legal significance and corporate independence as the public corporations
2. Corporate groups= comprise a group of corporations, one or more of which is public, with shares held by the public and listed on one or more stock exchanges, together with a number of subsidiaries that are private, in the sense that they are often wholly owned by their parent company.
3. Professional corporations (PC)= a special type of business corporation that may be formed by members of a profession
V. Corporate capital
· Equity and debt
· Share capital
+ Authorized capital= the maximum number (or value) of shares that a corporation is permitted by its charter to issue
+ Issued capital= the shares that have been issued by a corporation
+ Paid-up capital= the shares that have been issued and fully paid for
+ Stated capital account= the amount received by a corporation for the issue of its shares
+ Share= a member’s proportionate interest in the capital of a corporation
· To become a shareholder:
+ Being one of the original applicants for incorporations
+ Buying shares issued by a corporation subsequent to its corporation
+ Acquiring (by purchase or gift) previously issued shares from another shareholders.
· Par value= nominal value attached to a share at the time of issue
+ No par value shares= have no nominal value attached
+ Preferred shares= shares carrying preferential rights to receive dividend and/or to be redeemed on the dissolution of the corporation for a fixed price.
VI. Corporate securities
1. Shares and bonds
· Bond= a document evidencing a debt owned by a corporation
· Common share= a share carrying no preferential right
2. Rights of security holders
· Bondholders: normally, not have direct voice in the management of the firm unless it is in breach of the terms of the trust deed or indenture under which the securities were created.
· Common shareholders: 
+ A strong voice in management of the firm. 
+ No entitlement to a dividend and can receive only after bondholders and preferred shareholders have been paid.
· Preferred shareholders: 
+No right to vote unless it is about the payment for their dividend. 
+Payment of preferred dividend is not a contractual commitment like to bond interests.
+ Dividend are paid before common shareholders, entitle to be paid the fixed redemption price of their shares on liquidation of the corporation before any surplus is distributed to the common shareholders
· Class rights
+ Pre-emptive rights= to protect his percentage ownership in the company by buying the same percentage of shares in any new shares issued
+ Cumulative right= right of a preferred shareholder to be paid arrears form previous year before any dividend is paid to common shareholders.
+ Participating right= right of a preferred shareholder to participate in any surplus profits or assets of the corporation in addition to the amount of the preferred dividend or redemption price.
3. Transfer of corporate securities 
· Bonds and shares: negotiable instruments
· Restrictions on share transfer:
+ In public corporations, shares are almost always freely transferable; if not, the shares will not be accepted for listing on a stock exchange
+ Must be listed in the corporation’s constitution and can take almost any form
+ Noted on the share certificate
+ Require consent of BOD
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