


CHAPTER 24: SOLE PROPRIETORSHIP AND PARTNERSHIPS
I. Sole proprietorship= an unincorporated business owned by a single individual
· No formalities are needed.
· May have obtain a license to carry on a typical type of business.
+ Example: municipal license of required before one start business as an electrician, plumber…
· Reported on the personal income tax form
II. Partnerships= the relationship between 2 or more persons carrying on a business with a view to profit
1. Advantages and disadvantages (refer to business courses)
2. The nature of partnership
· The partnership relationship: it is a consensual and contractual relationship.
+ Normally, a written partnership agreement is drawn up and signed by all the partners
+ Persons may be found to be partners although no written or oral agreement exists if they have acted as such
· The business nature: 
+ Does not applied to charitable enterprises, joint trustees of an estate, public boards, or corporations
+ Does not include every activity carried on for a profit. For example: collecting rent does not necessarily amount to carrying on a business
+ Joint ownership of property does not of itself make the owners partners.
· The profit motive: it does not by itself amount to a partnership if the sharing of profits is part of an arrangement to:
+ Repay a debt owed
+ Pay an employee or agent of the business as part of his remuneration 
+ Pay an annuity to a widow, widower, or child of a deceased partner
+ Repay a loan under which the lender is to receive a rate of interest varying with the profits
+ Pay the seller of a business an amount for goodwill that varies according to the profits. 
3. The legal nature of partnership
· Has no independent existence and merely represents the collective rights and duties of all partners. If 1 partner dies or reties-> end of partnership
· Firm= collective reference to the partners in partnerships.
· It is normally advisable, for partners to agree expressly that on the death, bankruptcy, or retirement of one of them, the partnership relation among the others will continue.
· Partnership may have property that is distinct from the property of the individual partners.
· Partnership creditors have first call against partnership assets before the personal creditors of an individual partner. Because it is impossible to identify and distribute the share of an individual partner before the partnership creditors are paid.
· For the purpose of processing a court action, a partnership may be treated as if it were separate entity. Example: name of partnership as the plaintiff instead of names of partners.
4. Creation of a partnership
· Partnership agreement= an agreement between persons to create a partnership and usually to set out the terms of the relationship.
+ Main purpose: to set out, as carefully and as clearly as possible, the entire terms of the relationship.
+ Partners should not draft their own agreement.
· Registrations: No specific formal requirements
+ File a declaration giving essential information about the partnership
5. Liability of a partner
· Contractual liability 
+ Agency principles: any acts done by a partner within the scope of his apparent authority and relied upon by an outsider bind the firm and all the partners.
+ Joint liability= the situation where each of a number of persons is personally liable for the full amount of a debt.
+ Apparent partners: a person is liable only for the obligations of a partnership incurred while he is a member of the firm. A person who, not being a partner, represents himself to be, or allows himself to be represented as a partner in a firm, is liable to any person who has given credit to the firm on the faith of that representation.
+ Steps to be taken on Retirement from a Partnership
	Ensure that all existing clients of the firm are notified
	Place a notice in the official gazette of the province (and perhaps also in the local newspaper)
	Ensure that his name is removed from the register
	Ensure to the best of his ability that any letterheads are destroyed or altered to remove his name
· Tort and breach of trust: the firm, including all partners, is liable for injuries or damage caused by a partner doing the firm’s business (vicarious liability). The firm is also liable for some breaches of fiduciary duty and breaches of trust committed by a partner.
6. The relationship between partners
· The relations between partners are governed by the term of their contract.
· Implied terms
+ Partnership property: Property that is used in the business is not necessarily partnership property but may remain the property of the individual partners. The partnership agreement should make clear precisely what property is to be considered to have been contributed as “capital”.
+ Financial agreement
      Partners contribute different proportions of capital and share profits based on other criteria, such as time spent on partnership business
      If a partner incurs expenses or personal liabilities, or in doing anything to preserve the business or property of the firm, the firm must identify him for these expenses or liabilities. If one partner is sued for the firm’s debts, he is entitled to a contribution from his fellow partners.
      A partner is not entitled, before the determination of profits, to interest on the capital subscribed by him.
      Partnership agreements frequently do provide for periodic payment to partners.
+ Conduct of the business
      “Every partner may take part in the management of the partnership business.”
       Any difference of ordinary matters maybe decided by the majority of partners, but no change may be made if all existing partner does not agree. It is advisable to clearly identify which matters must be decided unanimously.
	Any partners have access to the partnership books and be able to inspect and copy all of them. 
+ Membership:
	“No members may be introduced as a partner without the consent of all existing partners”
	No partner may assign his share in the partnership.
7. Fiduciary duties
· Information: must be available for all partners
+ Except partnerships with different classes, junior might not have access to all.
· Secret benefits: a partner may be given permission by his co-partners to use partnership property for his own purposes, or to take advantage of an opportunity offered to the firm. But without full disclosure and authorization, any benefit belongs to the firm.
· Duty not to compete -sometimes overlap with secret benefits.
8. Termination of partnership
· Express provision: What event justify termination?...
· Implied statutory rules
+ Termination by Notice or Expiry: Notice may be given in oral or writing. Partnership may be for a fixed term.
+ Termination on Death or Insolvency 
· Dissolution by Law:
+ Where a partner is found to be mentally incompetent
+ Where a partner becomes permanently incapable of performing his part of the agreement
+ Where a partner has been guilty of conduct likely to prejudicially affect the business
+ Where a partner commits a breach of the agreement or otherwise conducts himself in such a manner hat it is not reasonably practicable for the other partners to carry on the business in partnership with him
+ Where it is just and equitable that the partnership be dissolved.
· Effects of Dissolution: Sequence of Payment on Dissolution
+ Payment of the debts of the firm owed to non-partners
+ Repayment of loans made to the firm by partners
+ Repayment of the capital contributed by partners
+ Sharing any surplus among the partners according o their entitlement to share in profits.
III. Limited partnership= a partnership in which some of the partners limit their liability to the amount of their capital contributions
· General partner= whose liability is not limited
· Limited partner= whose liability is limited to the amount of his or her capital contribution 
· Limited liability partnership (LLP)= a partnership in which non-negligent partners are not personally liable for losses caused by the negligence of a partner.
· LLP and limited partnership:
+ In a limited partnership, there must be at least one general partner who has unlimited liability
+ Limited partners, unlike partners in LLP, lose their limited liability if they participate in management 
+ Limited partnerships are not restricted to the professions. 
IV. Joint ventures= an agreement between 2 or more parties (often corporations) to collaborate on the management of a specific project, share resources and profits.
· Contractual joint ventures= a joint venture effected by agreement without the creation of any separate legal entity.
· Equity joint ventures= a corporation formed, and jointly owned, by the parties to a joint venture for the purpose of carrying on the venture.
V. Income trusts
· Declaration of trust= an agreement that establishes a trust and designates the trustees.
· Unitholders= beneficiaries of an income trust
· Income trusts should be treated more like corporations:
+ Unitholders should have limited liability
+ Unitholders should be entitled to elect trustees
+ Unitholders should have the same remedies as shareholders
+ Trustees should have the same powers, duties, and liability as directors of a corporation

[bookmark: _GoBack]


2

