


CHAPTER 13: BREACH OF CONTRACT AND ITS REMEDIES
· A breach of any term in a contract entitles the non-breaching party to claim damages.
+ Example: A agrees to sell B 10000 bags of potatoes to B with nutritional content on the bag in 28-point font. By mistake, it ends up being at 18- point font. B may feel annoyed and sue A and collects damages for its loss, but it cannot reject the potatoes without itself committing a breach that make it also liable for damages. 

1. Minor Breach= a breach of a non-essential term of a contract or of an essential term in a minor respect.
	Deliver 9995 out of 10000 promised bags of potatoes is considered as a minor breach and would not entitle B to reject the shipment.
2. Major Breach = a breach of the whole contract or of an essential item so that the purpose of the contract is defeated. 
	Deliver 5000 out of 10000 promised bags of potatoes is considered as a major breach.
3. Conditions= essential terms of a contract
4. How Breach may occur? A party of a contract might break it:
· By expressing repudiating (rejecting) its obligations
· By acting in a way that makes it impossible to perform its promises
· By either failing to perform at all or tendering an actual performance that fall shorts of its promise. 
5. Express repudiation= one of the contracting parties advises the other that it does not intend to perform as promises
· Doing it right way
· If the repudiation is of the whole contract or a substantial part of it, the promisee is entitled to treat the contract as being immediately at an end, to find another party to perform, and to sue for whatever damages it costs. The promisee must inform the promisor beforehand.
· Anticipatory breach= an express repudiation that occurs before the time agreed to perform. The promisee has a choice to accept it or insist on performance. 
6. Exemption clauses- Điều khoản miễn
· Purpose:
+ Allocate risk so parties know who should insure against what
+ Allow suppliers to charge lower price, since suppliers need not increase their prices to cover the costs and damages arising customer lawsuits.
+ If the supplier is in the position of using a standard form of contract, it will, in most circumstances, have a distinct advantage over its customers and can design the clause in its favour. 
· Exemption unusual
· Always look for an exemption clause
· Look for a notice, look for a warning and look for whether or not it includes a fundamental breach
· Written & Signed Contract: If you sign it, you should know what’s in it.
· Analytical approach:
+ Step 1: Interpretation of Exemption Clause. 
	Does the clause apply to the facts?
	Drawing party= the contracting party that prepared the agreement and/or the particular clause
+ Step 2: Unconscionable clause 
	Unconscionable terms= terms agreed to by parties of unequal bargaining power that give an unfair advantage to the powerful party over the weaker party.
+ Step 3: Public Policy and Public Interest
7. Types of Remedies 
· Damages
· Equitable remedies- specific performance, injunction, and rescission
· Quantum meruit 
8. Damages
· Purpose: Damages are awarded to place the injured party in the position he would have been in if the contract had been properly completed. 
· Prerequisites:
+ Loss must flow from the Breach
+ Damages must be mitigated. 
	Mitigation= action by the injured party to reduce the extent of loss caused by the other’s party breach
· Measurement:
+ Liquidated damages= an amount agreed on to be paid in damages by a party to a contract if it should commit a breach
	Penalty clause= a term specifying an exorbitant amount for breach of contract, intended to frighten a party into performance. 
+ Nominal damages: a court awards a $1 will at least acknowledge a breach of contract where there is no real loss experienced by the non-breaching party.
· Types of damages:
+ Expectation damages: based on expected profits or benefits or opportunity costs
	Expectation damages= Expected position of the plaintiff if the contract had been performed – The actual position the plaintiff is in after the breach of contract
+ Consequential damages= secondary losses incurred by the non-breaching party that were foreseeable at the time of contracting
+ General damages= an estimated amount for intangible injury that a court may award, over and above specifically proven losses for harm. 
+ Reliance damages= costs of expenditures and wasted effort reasonably made in preparation for performance.
+ Punitive damages= for malicious or bad faith behavior of the breaching party
· Principles for compensation:
+ Restitution: no such thing in a breach of contract
+ Reliance
	Essential reliance= money spent to acquire other party’s performance 
	Incidental reliance= money spent to a third party in the reliance of contract
· Liquidated damages and penalty 
+ Penalty clauses are un-enforceable
+ Liquidated damages are enforceable- Have to prove that it is a reasonable fee regarding of the loss 
+ If the deposit ais a partial payment, its fully refundable (treated as a penalty clause)
+ If the deposit is there to hold open the opportunity, then you won’t get your money back
9. Equitable remedies
· Reasons: sometimes money damages alone are not enough
· Prerequisites:
+ Plaintiff has “clean hands”
+ The plaintiff does not delay in bringing an action
+ The court would refuse to intervene on equitable principles if doing so is negatively affecting the innocent purchaser.
+ The plaintiff must have paid meaningful consideration for the promise of the defendant.
+ The plaintiff must ordinarily be a party against whom the remedy would be awarded were he the defendant instead. 
· Specific performance= an order requiring a defendant to do a contracted-for act, usually to complete a transaction. Have to prove that money is not the adequate remedy.
· Injunctions= a court order restraining a party from acting in a particular manner; in relation to contract, it prohibits a party from committing a breach.
+ Mandatory= when the court tells you to do something
+ Prohibitive= when the court tells you not to do something 
+ Interlocutory= a temporary injunction preventing immediate harm from being done before the full trial of the matter, refers to timing 
+ Negative covenant= a promise not to do something
· Quantum merit= the fair amount a person deserves to be paid for benefit conferred
· Test for injunctions
+ Serious questions to be tried
+ Damages cannot be an adequate remedy
+ Maybe just to do so on a balance of convenience
10. Methods of enforcing judgements
· Garnishment order= an order requiring the debtor’s employer to retain a potion of the debtor’s wages each payday and surrender the sum the creditor.
· Writ of Seizure and Sale 
+ For property including land, and physical things
+ A writ is a lien, stays with the object not the debtor
+ Liens are registered under PPSA
· Judgement debtor examination
+ Judgement creditor= a party who has obtained a court judgement for a sum of money
+ Judgement debtor= a party who has been ordered y the court to pay a sum of money
+ Levy execution= to seize and sell a debtor’s chattels or arrange for a sale of his lands
+ Execution order= an order that gives the sheriff authority to levy execution
+ Contempt of court= a finding by a court that a person has willfully refused to obey a court order and therefore will be punished 
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