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Chapter 1 – Deregulation

· 2008 Subprime Mortgage crisis
· Bankers took advantage of low borrowing rates to buy mortgages of varying quality
· Repackaged as “safe”, complex securities and sold to investors under the impression that real estate was always safe
· Failure to conduct a scenario analysis
· 1999 Clinton scrapped the Glass Steagall Act of 1933 which ensured banks could not make risky gambles with customer deposits. Caused banks to split into divisions
· 2010 Dodd-Frank Act barred commercial banks from engaging in proprietary trading
· Restricted ability to invest in hedge and private equity funds
· Creates new regulatory bodies and streamlined the work to better regulate the industry
· Post 2008: trend of civil penalties and implementation of stronger internal compliance mechanisms rather than criminal consequences
· Risk Assessment (NAS – NRC Model)
· Scientific assessment of the true risk: converted into codified laws/regulations
· Model is divided into four activities 
· Identify the potential hazard
· Drawing a dose/response curve
· Estimate the amount of human exposure
· Categorize the result
· Problem with calculation is the long-term risk to health
· Expert vs. public opinions. There is a knowledge gap. People believe their own health risks are lower than that of others
· Using the 4 Step process to analyze the Competition Act
· 4 essential elements to Risk Management
· Time Horizon: what period of time are we concerned about exposure?
· Scenarios: What events could unfold? How would they affect investment value?
· Risk Measure: What unit is used to gauge our exposure to risk?
· Benchmarks: What are the points of comparison where we measure our performance?
· Ford Pinto Case: Problems with risk measurement
· COSO 8-part framework linked to risk assessment and management
· Malcom Sparrow and the Codification of Risks
· Adding “harm” to the risk formula
· 5 Categories of Harm
· Invisible
· Conscious Opponents
· Catastrophic
· Harms in Equilibrium
· Performance Enhancing Risks
· 6 Stages of Risk Assessment Framework
· Define the problem/put into context
· Analyze the risk associated with the problem
· Examine options for addressing the risk
· Make decisions as to which option to implement
· Take action to implement the decision
· Evaluate the action’s results
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Chapter 2 – Offences

· Ex Post: Deterrent regulation. Most common. Reacts after the conduct has occurred
· 4 types: precise codified standards; specific prescriptions with limited site-specific assessment; general prohibitions with site specific balancing; reasonable person tests
· Ex Ante: Precautionary regulation. Attempts to address anticipated harms proactively through permit/licensing system
· Advantages	
· Attempts to prevent harm from occurring; promotes stability of expectations; guidelines can be developed democratically; rational, principled approach
· Disadvantages
· Costly to implement everything in advance; not good for rapidly changing environments; difficult to predict outcomes in advance; system of prior approval may discourage competition
· Authors recommend a blend of both. When fundamental values are at stake, decisions should be made before harm occurs. 2 principles to guide:
· 1. Regulators should focus on prevention of harm; human needs
· 2. Regulatory state should have multiple modes for multiple needs/interests
· Rules: drafted with high degree of specificity. Requires advance determination of what conduct is allowed.
Vs
· Principles: drafted in general terms. Focused on outcomes not specifically details. Leaves specification and factual issues to the front-line regulator. Better suited for rapidly changing areas.
· Re: Cartaway Resources Corp
· Danger of rules-based system. Supports principles-based 
· Regulatory vs. Criminal Offences (differences)
· Proactive prescriptions of conduct; negligence built into the defence; simplified trials; lower stigma; no jail
· Halfway House: R v Sault Ste, Marie (Dickson J)
· Mens Rea Offence: Crown to prove actus reus (act) and mens rea (intent). All Criminal Code violations are mens rea offences
· Strict Liability Offence: Crown to prove actus reus (act). No mental element involved. Defendant has the burden to prove due diligence
· Absolute Liability Offence: Crown to prove actus reus (act). No due diligence defence. However, due diligence can be used in assessing a fine/sentencing
· Re Motor Vehicle Act: helped to move some absolute liability offences into strict liability category
· Authors feel it is unfair to couple a minimum fine with absolute liability
· 5 Steps for categorizing offences
· Search wording: knowledge, recklessly (mens rea)
· Look at potential defences. Is the onus on the accused by statute aka regulatory offence? (strict liability)
· Look at general provisions that preserve common law defences (mens rea if burden stays on the prosecution)
· If no specified fault element; no specified burden of proof; regulatory offence (strict liability)
· If due diligence is explicitly ruled out as a defence and no liability to imprisonment (absolute liability)
· 4 factors to consider if an offence is absolute liability
· Overall regulatory pattern; subject matter; penalty; precision of language used
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Chapter 3 – Actus Reus in Regulatory Offences

· Authors believe that actus reus primarily engages principles of risk assessment vs. due diligence which engages rick management
· Precise Codified Standards
· Reflects seriousness of the rights being protected and removes ambiguity
· Advantage is that it can be posted in the workplace. Disadvantage is that it is slow to change
· Specific Prescription w/Limited Site-Specific Assessment
· Designed for site-specific factors that cannot be codified in general standards
· General Prohibitions w/Site-Specific Balancing
· General prohibitions on discharges into the natural environment are not void for vagueness
· Reasonable Person Tests
· Conduct that a reasonable person would consider to be dishonest
· Actus reus of offences such a fraud can be categorized under the heading of having reasonable components
· ie./ Fraud: using deceit, falsehood, fraudulent means
· Shot gun charging everything in the hopes that something sticks
· Subsequent remedial measures taken by the defendant will not be admissible as part of the Crown’s case to prove actus reus
· Evidentiary issue is dealt with in 2 stages: relevancy and policy
· Relevancy of repairs could infer defendant failed to meet reasonable care
· Policy: motivation to prevent future losses by taking preventative measures

Chapter 4 - Due Diligence

· Authors propose an updated model for the legal analysis of DD to mirror risk management model: severity and likelihood of harm plotted against precautions taken to avoid the event
· DD defence is available if the defendant reasonably believed in a mistaken set of facts that, if true, would have rendered the act innocent
· Not available if the defendant relies solely on a mistake of law
· Key to DD is the existence of a proper system and the taking of reasonable steps to ensure the effective operation of the system
· Res ipsa loquitor forces the defendant to provide an explanation rather than being able to simply move for a non-suit. shows how a doctrine is based on flawed reasoning and should avoid using it
· Representativeness Heuristic: tendency of people to jump to conclusions without considering a statistical baseline
· Second Restatement reflects res ipse loquitor; Third Restatement corrects it
· A reasonable person is negligent if their conduct creates an unreasonable risk of harm
· Ways to get out of paradox resulting from two levels of risk analysis
· Focus on reasonable precautions taken
· Use risk management system that predicts outcomes
· Permit reference to efforts taken before the fact
· Mistake of Fact defence is narrowly framed. Requires defendant to take reasonable steps to inform himself
· Reliance on a lawyer’s advice as a mistake of law is not a DD defence because:
· Doctrine encourages counsel to provide careful and correct legal advice
· If erroneous legal advice were a defence, victims would be deprived a remedy
· Reliance on erroneous legal advice ought to be mitigating factor in sentencing
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· 
6 Factors that show officially induced error
· an error of law, or mix of law and fact
· person who committed the act considered legal consequences
· advice obtained came from the appropriate official
· the advice was reasonable
· the advice was erroneous
· the person relied on the advice in committing the act
· 14 Factors of Due Diligence (aka shopping list, sign posts)
· the nature/gravity of the adverse effect
· the foreseeability of the effect
· alternative solutions available
· legislative or regulative compliance
· industry standards
· the character of the neighbourhood
· what efforts have been made to address the problem
· over what period of time/promptness of response
· matters beyond control of the accused
· skill level expected
· the complexities involved
· preventative systems
· economic considerations
· actions of officials
· Authors suggest the merger of the 14 factors into 2 umbrella categories
· 1. Precautions taken to avoid the event
· 2. Systems to measure potential gravity and likelihood of impact
· gravity of the adverse effect
· character of the neighbourhood 
· foreseeability of the effect
· 4 trends commonly found in DD cases
· Reasonable foreseeability must be based on practical reality 
· Due diligence systems must anticipate new developments that have been made
· Expert evidence on industry standards is important and cannot be ignored by courts
· Reasonable timelines for implementing due diligence systems will be recognized
· Due diligence systems may be useful in rebutting wilful blindness
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Chapter 5 –Corporate and Organizational Criminal Liability

· Bill C-45 replaces traditional concept of corporate criminal liability based on fault of the corporation’s “directing minds” with liability tied to the fault of all of the “senior officers”
· Authors believe it is a good compromise between vicarious corporate liability and old common law doctrine that required prosecutors to show that executives were knowing participants
· Senior officer includes all employees, agents, contractors who play an important role in the establishment of an organization’s policies or who have responsibility for managing important aspects of the organization’s activities
· Expansion of corporate criminal liability is bound to make relationships between corporations and regulators more adversarial
· Old Law of “directing minds”
· R v Canadian Dredge Dock Co.
· Directing minds doctrine merges as a series of minds to create a metaphysical concept of the corporate mind. Identification doctrine
· Problem with old law is that it is difficult to pinpoint one single directing mind who committed the act with a guilty state of mind (mens rea)
· Still applies to 1. Facts that occurred before Bill C-45; 1. Provincial charges against corporations which are mens rea offences (5-11)
· Key distinction between identification doctrine and vicarious corporate liability is the notion that directing mind formulates corporate policy rather than carries it out
· Litmus test: whether the discretion conferred on an employee amounts to an express or implied delegation of executive authority to design and supervise the implementation of corporate policy rather than simply carry it out
· Important because the person does not have to be on the Board to still be a part of the directing mind
· Modern organizations: the idea of one person constituting the directing mind is unrealistic in modern decision making when the structure is no longer based on a pyramid headed by a single individual
· New Law extends the definition to include all organizations in order to widen criminal liability beyond mere structure to include various types of collective organizations
· Governments can be faced with criminal prosecutions (Crown v Crown). Attorney General would prosecute, other ministries would be defendants
· It is not redundant and is valuable for 3 reasons: 1. The government is not above the law that it imposes on citizens; 2. The fine will have an impact on the budget of ministry; 3. The prosecution will be open and transparent
· New definition of a senior officer is a linchpin to new legislative framework. It is the mind of a senior officer that will bind the corporation. Widens liability beyond the boardroom
· Global Fuels case is the first to test the parameters of the new law
· Above the senior officer rung, the ladder is flat. It is unacceptable for a corporation to argue that a sentence should be reduced because the officer is not as high on the corporate ladder (Metron Case 5-22.2) Corporation should not be permitted to distance itself from culpability due to the individuals rank on the corporate ladder
· Two-step test: assessment of whether a representative was reckless, and if so then considering whether senior management took reasonable care to prevent harm
· Authors agree: believe a 2-step test does not operate under legislation unless the agent does not manage an important aspect of the activities or does not qualify as a senior officer
· An organization that gives a contractor a managerial role in effect adopts the contractor as part of its senior management
· Subjective intent offences: 3 separate ways an organization can be found to have committed a crime requiring fault other than negligence. If one of its senior officers: 
· 1. Acting within the scope of authority is party to the offence
· 
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· 
2. Having the mental state required to be party … directs the work of other representatives so that they do not act/make omission; or
· 3. Knowing that the representative is or is about to be party does not take all reasonable steps to stop them
· Subjective intent usually a constitutional requirement for crimes with high stigma (ie. fraud, money laundering)
· Does not matter if the organization did not benefit, only that there was intent (high level of mens rea)
· If the directing mind executes a plan whereby the corporation is intentionally defrauded and when this is a substantial part of the regular activities of the directing mind, then it is unrealistic to consider him the directing mind of the corporation
· Section 22.2 3-Step Test
· 1. Acting within the scopes of their authority, is a party to the offence
· 2. Having the mental state required to be a party to the offence and acting within the scope of their authority, directs the work of other representatives of the organization so that they do the act or make the omission specified
· 3. Levels below that of senior officer: Taking of all reasonable measures as a potential defence
· test applies to the levels under the SO’s supervision. At this level there is a defence based on the taking of reasonable measures
· Wilful blindness imputes knowledge to an accused whose suspicions were aroused to the point where he/she sees the need for further inquiries but deliberately chooses not to make those inquiries
· Must not be confused with civil negligence
· Paradox: someone who is wilfully blind is required to make inquiries in order to take reasonable measures. Cannot be blind if making inquiries
· Corporate liability is not vicarious but primary, which flows from ownership and control. Not necessary that an employee be found liable 
· Directing mind is not a sword but a shield for the defence
· Individual vs corporate liability 
· Successful in prosecuting individuals after corporations go bankrupt (Enron)
· Individuals can be sent to jail
· Control of profit from illegal activities
· To avoid substitution effect, prosecutors should consider prosecuting both the corporation and the SO. Will prevent shifting of liability away from responsible individuals to shareholders
Chapter 6 – Corporate Directing Minds and Regulatory Offences

· Reversal of burden of proof for due diligence turns on the notion of the directing mind from a shield to a sword. Corporation must prove it directed its mind to systems of due diligence
· R v. Safety Kleen: turns concept of directing mind in its head by compelling the corporation in the regulatory offence to prove its directing mind set up a system of due diligence
· Was the truck driver the directing mind? No- he had extensive responsibilities but no power in regard to corporate policy
· Fault must be attributed to the corporate employer either through identification theory doctrine (mens rea offence), or through failure to establish due diligence (strict liability offence)
· R v Edmonton: demonstrates courts will review lease agreements where an issue arises as to whether the landlord/tenant is in control
· Authors believe this sill create a loophole. Preferable approach would be to hold owners responsible at the actus reus stage
· Owner of property always retains some rights
· Employer must show system is in place to prevent the act, and steps taken to ensure the effective operation of the system. Must have follow-up procedures to monitor compliance
· Compliance programs reduce the risk of regulatory violations and reduce sentences
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Chapter 7 – Business Theory Applied to Risk Management

· Outlines the 4 steps to creating a matrix
· Step one: calculate the probability of noncompliance
· Step two: calculation of potential gravity of harm
· Step three: driving the matrix
· Step four: identifying thresholds with in the matrix
· Authors believe court should recognize the reward for employees for regulatory compliance as the 15th factor in the assessment of due diligence
· A compliance program is important because: 1. to avoid breaking the law; 2. mitigation of sentence
· Seven-step program for corporate compliance and due diligence
·  Organization must establish compliance standards
·  Assign high-level personnel to oversee the effort
·  Use due diligence in not delegating authority to individuals that have propensity to engage in illegal activities
·  Effectively communicate the standards and procedures to all employees
·  Police its own policies through audit
·  Consistently enforce standards
·  Report to authorities after the offense has been detected
· McNulty Memorandum: nine factors that a prosecutor ought to consider in determining whether to bring charges or negotiate a plea agreement
·  Does self-reported and constitute due diligence? Supreme Court of Nova Scotia in Boyd held that remedial steps and self reporting will not constitute be diligence.  Authors agreed
·  Three incentives that encourage self reporting:
·  it will constitute due diligence and be a legal defense; is a significant factor in the prosecution decision; Will be a mitigating factor in sentencing
· Seven basic elements of a credible compliance program:
· Management commitment and support
· Risk based corporate compliance assessment
· Corporate compliance policies and procedures
· Training and education
· Monitoring, auditing, and reporting mechanisms
· Consistent disciplinary procedures and incentives
· Compliance program evaluation
· Five essential elements of compliance senior officers need to adhere to
· Zone of non-discovery:  where an entity discovers noncompliance before the regulator does
·  Self-report:
· Upside: may lead to decision to not lead charges; may constitute due diligence
· Downside:  may put company on radar; lead to Lane up charges
· No self-reporting: 
·  Upside: potential that a violation will not be discovered
·  Downside: if caught, cannot argue due diligence; no credit is found liable
· “ethics count” vs “ethics pays”
·  Three models post-Enron (value shift)
·  Moral Corporation model
·  Economic Corporation model
·  Legal Corporation model
·  Authors believe that legal corporation model should be governing paradigm. Subject to some overlap
· Four essential elements of forward-looking risk management
·  Time horizon; scenarios;  risk measure;  benchmarks
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Chapter 8 – Individual Liability

· Five types of individual liability
· Principal who committed the offense
·  Individual party to the offense committed by the corporation
· Liability of the aider or abettor requires mens rea even if strict liability. One cannot be a party to something if they are not aware
· R v Felderhof; R v Peterson
·  Extension of party’s doctrine in statutes by imposing liability on directors
·  Statutes that impose specific duties on officers to exercise reasonable care
· Persons in control which extends liability to subordinate

Chapter 10 – Risk Management Systems for Individuals

· Problem with individual liability is that it doesn’t consider the type of statute in issue or the differences between regulatory offenses and crimes
·  Individual responsibility better suited for crimes with focus on fault
·  Authors believe difficulty stems from an antiquated corporate legislation.  Suggest creation of new statutory officer positions to clarify obligations and responsibilities
· Factors could be incorporated to determine if the individual should be held accountable for the actions of their subordinates
· Hollinger case:  even if cleared up everything, stigma would wipe out financially
· Two scenarios face individual charged with an offense
·  Corporation succeeds in showing to diligence. Likely the individual will also be found to have shown due diligence
·  Corporation is unable to show due diligence. Individuals must show due diligence on their own
· Internal memos maybe a double of sword. Is or just carried out for evidence of the diligence memos maybe used by the prosecution against the corporation. This demonstrates an awareness of the problem and failure to act immediately to rectify
· Value-neutral language fails on three accounts:
·  Less evidentiary force if not formally signed
· Upper management may not take an anonymous memo seriously
· Subjectivity language detracts from its overall impact
· Compensation should be linked to risk management because it is a strong motivator. Authors believe courts should factor compensation into 14 factors of due diligence matrix
·  Some corporate statues require a corporation to indemnify a director who is sued and successfully defend the action
·  to qualify for indemnification for the director must have acted honestly/in good faith, and the best interest of the company; And must have reasonable grounds to believe that his/her conduct was lawful
·  Not enough to just cover liability as they should cover the entire legislation process
· Many individuals charged end up pleading guilty because they lack the resources to mount an active delusions defense
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Chapter 11 - Charter, Audits, and Investigations

· Supreme Court of Canada held that there is a reduced expectation of privacy and rights in regulatory context.  Regulated actors entering a licensed field should know of and accept the terms and conditions (R v Fitzpatrick)
· System of self-reporting is a lose/lose situation for the noncompliant. If a person is honest they can be convicted and if they’re dishonest they can be convicted
·  Warrantless obtaining of information can be a slippery slope. Courts develop a bright line test between compliance audits and searches for evidence of an offense. The latter requires a warrant
·  Inco Case:  voluntary participation
·  Government can use random test shopping without a reasonable suspicion that the person is engaged in illegal activity
· Offering a person the opportunity to commit a crime without suspicion that they’re engaged in criminal activity amounts to random virtue testing and an unjustifiable invasion of individual privacy
· Crossing the Rubicon to adversarial territory
· Authors provide a 7 factor list to help in ascertaining whether the purpose of inquiry is the determination of penal liability

Chapter 12 – Sentencing in Corporate and Regulatory Offences

· Sentencing addresses the failure to prevent a violation of the regulatory standard
·  Too low a fine will have the effect of undercutting the risk assessment done by the Legislature. Maybe come see him as a cost of doing business
· Authors believe court should start with restorative and remedial remedies first then progress to deterrence
·  Sentencing principles can be aggravating or mitigating
·  Probation orders provide reparative purpose of sentencing
·  Minimum penalty should be accompanied by significant enforcement activities
·  Two fundamental competing factors
·  Seriousness of crime’s consequences
·  Moral blameworthiness of the offender
· Sanctions increased with the need for deterrence, whereas prices increase with the amount of external harm caused by the act, which is invariant with respect to the author’s state of mind
·  Authors believe profit generated should be isolated to ensure fine does not become a licensing fee. Profits can be considered in sentencing
·  availability of appeal procedure that has not been utilized/exhausted will strengthen the case for a removal order
·  Denunciation is the sibling of retribution
· [bookmark: _GoBack]Glasbeek argues that capitalist system  legitimizes and minimizes harm to workers by virtue of consent to except interest work in return for higher pay



