Chapter 4: Principles of Contract Law
Class Notes

Contract -  agreement of wills by which one or several persons obligate themselves to one or several other persons to perform a prestation
· Prestation – money, goods, or services

Types of Contracts
· All contracts are one of each 
1. Contracts of Adhesion
· When one party sets the terms or conditions, and the other accepts
· No negotiations
2. Contracts by Mutual Agreement
· Contract has been negotiated
3. Synallagmatic Contracts
· Both sides have obligations to do something
4. Unilateral Contracts
· Only 1 side has obligation
5. Onerous Contracts
· Has value
6. Gratuitous Contracts
· Doing it for free
7. Commutative Contracts
· We know the end result, we have a certainty
· Ex: if you buy a bag of chips, you’re getting a bag of chips
8. Aleatory Contracts
· Not positive about end result
· Ex: financial advisor invests your money
9. Contracts of Instantaneous Performance
· Doing something right away
· Ex: buying a book from colleague and giving him money
10. Contracts of Successive Performance
· Periodically
· Ex: Netflix subscription’s contract that expires
· Ex: someone donated money to hospital with nothing in return
· This is adhesion, unilateral, onerous, commutative, instantaneous
· Ex: Hydro Quebec Contract
· Adhesion – no negotiating for power
· Synallagmatic – you pay them, they give electricity
· Onerous – you pay
· Aleatory – don’t know exactly how much you’ll use (price isn’t certain)
· Successive performance – continues periodically

Conditions of Formation
1. Exchange (art. 1385)
· Exchange of consent – parties mutually and freely agree
· Express or tacit – clearly understood or an assumption
2. Offer and Acceptance (art. 1387, 1390)
· Offer
· Any offer you put out must end with following conditions:
· If no term, it ends in a reasonable time
· With term, it expires on a date set
· Death, bankruptcy or protective supervision causes offer to lapse before acceptance received
· Acceptance
· If you agree to buy my book for 35$, that in itself is a contract
· Contract is formed upon acceptance
· If acceptance doesn’t equal offer, then it’s a counter-offer
· Counter-offer can happen after agreement
· Ex: someone buys a box of 100 rubber ducks and gets 98
· Silence not equal to acceptance
3. Capacity (art. 1398)
· Minors:
· 14+ years can contract for employment or work
· All minors can contract for usual needs
· Usual needs can be lunch, metro pass, chocolate bar, etc.
· Tutors for the rest
· Any other decision other than for usual needs require tutors (parents/guardians) 
· Adults
· Inapt adults can’t contract
· Do not have mental capacity to make clear coherent decision
· Ex: coma, disability, etc.
4. Cause (art. 1410, 1411)
· A reason needs to exist for the contract (art. 1410)
· An illegal reason nulls contract (art. 1411)
5. Form (art. 1414)
· No required specific wording or form in contract
· Exception: marriage, hypothecs, notarial wills, insurances

Defects of Acceptance
· Error (art. 1400)
· A real mistake (not personal mistake)
· Ex: you were shipped something you didn’t order
· Fraud (error by fraud) (art. 1401)
· Person contracted based on intentionally false information
· Would not have contracted or for less
· Fear (art. 1402)
· No contract if done out of fear
· Ex: physical or authority
· Lesion (art. 1405)
· Taking financial advantage of a person
1. Above market value and not within a person’s financial means
2. Only minors and inapt adults can use

Interpretation of Contracts
1. # of articles (1425 to 1438) in the Civil Code set out the principles of interpretation:
· Uncover real intention of parties (art. 1425)
· Historical nature of relations (art. 1426)
· Clauses must be interpreted similar to other clauses (art. 1427)
· Existing clause must have some effect than none (art. 1428)
· Multiple meaning words must conform to subject matter (art. 1429)
· In contracts of adhesion, accepting party is given benefit of doubt (art. 1432)
· Incidental (non-expressed) associated obligations exist (art. 1434)
· Illegible or incomprehensive clause are null unless explained (art. 1436)
· Abusive clauses are null (art. 1437)
· A nullified clause does not make the whole contract invalid 

Why Default? (art. 1594, 1595, 1597)
2. Before you sue, you must prove default (they didn’t fulfill an obligation)
1. By contract stipulating deadlines (art. 1594)
2. By extrajudicial demand (writing/warning to perform) (art. 1595)
3. By operation of law (art. 1597)

Damages
1. Immediate and Direct (art. 1607)
· Bodily, moral or material
2. Assessing Damages (art. 1611)
· Compensate loss sustained
· Deprived profit
3. Future Damages (art. 1611)
· Certain and can assess
4. Punitive Damages (art. 1621)
5. Penal Clauses (art. 1622-1623)
· Penalty for failure to complete
· No need to prove injury

Cases

Peter vs. Fiasche
Case Facts:
· Plaintiff buys from defendant restaurant called Chez Gino Smokey’s
· Deposits $100,000 + $100,000 after purchase
· Restaurant showing losses, saw 1990 statement
· Plaintiff claims defended said hides real sales
· Plaintiff said was told 2 books and registers
· Plaintiff was assured no tax debt to government
· After purchase, sales did not add up
· Wanted to annul contract due to error by fraud 
Court decision:
· Can’t argue error based on fraud
· Did find contract was illegal thus null (art. 1411) 
· Lawyer argued that contract was basically stealing from government
· Ordered restitution under art. 1422

Giroux vs. Malik
Case Facts:
· Malik sells property to Giroux family
· Giroux goes to City Hall to ask to build a home but found out it was polluted
· Giroux discovers land unusable to build home
· Malik claims that he declared that problem and his French was not good (miscommunication)
· It comes out that he had tried selling twice before and sale fell through for both
· This is a case about silence – he didn’t lie he just didn’t tell the truth
· Deception by omission of information
Court decision:
· Found Malik knew but didn’t reveal problem
· Thurs error by fraud due to silence (art. 1401)
· Giroux would not have bought
· Decision:
· Annulled contract
· Awarded $10,000 in damages

Richard vs. Time Magazine Inc.
Case Facts:
· Richard gets a notification in the mail “Official Sweepstakes Notification”
· It stated, “Jean Marc Richard has won a cash prize of $833,337!”
· Conditional clauses stipulated required action, such as “return the Grand Prize winning entry in time”
· Richard returned form and ordered magazine
· He consulted co-workers who suggested it looked legit
· He got free camera and started getting the magazine
· He called Time for prize but told he only qualified
· His entry was put into the draw but it wasn’t a winning ticket
· Filed suit for $833,337 USD for misleading representation under the Consumer Protection Act
Court decision:
· SCC found mailing was misleading
· Found act was intentional (could not have been a mistake/typo)
· Found punitive damages is an exceptional remedy ($15,000)
· Found punitive damages role was preventative
· Thus punitive damages may not exceed what is sufficient to teach a lesson

TRM Copy vs. Copiscope
Case Facts:
· TRM Copy provided copiers to stores
· Stores signed non-competition clause
· Saying that they couldn’t take the machine out and put their own machine, or go with a competitor
· Copiscope, similar business, pursued stores to switch arguing clause illegal
· They discovered the contracts are illegal and abusive
· They started convincing stores to switch to them
· TRM sued and got temporary injuction against Copiscope to stop Copiscope from soliciting clients
· Copiscope goes to appeal saying that the lower court should never have issued injuction since non-competition clause is illegal (thus null) 
· If someone signs a contract of adhesion, 1 party sets all conditions
Court decision:
· Appeal court found non-competition clause to be illegal
· Found it to be a contract of adhesion which must be read in favour of agreeing party
· Therefore, temporary injunction request does not pass 3-step test
· For temporary injuctions to be issued, they must pass 3-step test:
· Serious – situation is serious (some type of risk or damage)
· Irreparable damages – must prove that without the injunction would cause damages you can’t come back from
· Balance – your rights are more at risk than other parties

Chapter 5: Mandates
Class Notes

Mandate
· Mandate -  contract by which a person, mandatory, empowers another person, the mandatary, to represent him in the performance of a juridicial act with a third person, and the mandatary, by his acceptance, binds himself to exercise the power
· Contract in which somebody (mandator) empowers somebody else (mandatary) to act on their behalf
· “Power of Attorney”
· Mandator – person who hires/appoints
· Characteristics
· Objectives:
· Representation for legal acts (art. 2130)
· Protection due to incapacity (art. 2131)
· Formation:
· Express or tacit
· Tacit - acts of silence
· Renumeration (art. 2133):
· Price
· Between 2 people – presumed free (unless discussed otherwise)
· Professional mandate – onerous
· Scope
· Special mandate – for a specific business
· Ex: appointed for a will
· General mandate – for all business but simple administration
· Appointing someone to take care of something for you
· They can’t act (ex: sell property) but they can maintain
· Express + Inferred powers (art. 2136) 
· Professional mandates – inferred (art. 2137)
· Obligation between parties
· Mandatory obligations 
· Must perform properly (art. 2138)
· Prudently (be careful) and diligent (best to their abilities)
· Honestly and faithfully
· No conflict of interest
· Acceptance of many mandates 
· Must keep informed
· Update expenses, costs, reports about accounts, etc.
· Must perform the work themselves (personally)
· Unless authorized otherwise
· Unless appointed 3rd person in urgency
· Mandatory is responsible for third party acts
· Unless appointed assistance by mandatary
· Mandatary remains liable to mandatory for acts
· Exercising powers
· If many mandataries, they must act jointly and in solidarity
· If mistake is made, it falls on all of them
· You cannot benefit from mandate
· May not use information or property from mandate
· Except if mandatory consents, law allows or mandate orders
· May not use a third party to benefit from mandate
· Liability
· Set by law above
· But can be reduced if gratuitous mandate
· Closing of mandate
· Render account and return property
· If you owe them, they can hold back/keep their share
· Deduct and retain property until payment
· Mandator Obligations
· Must cooperate
· Help mandatory complete mandate
· Must pay (art. 2150)
· Even if mandate did not successfully complete their job (unless fault)
· Liability to mandatary
· If several mandators, they are solidarily liable (art. 2156)
· They get discharged once work is completed (art. 2152)
· No more liability
· Injuries
· Not liable to mandatary for acts outside mandate (any damages or obligations to 3rd parties)
· Unless it is approved
· Unless mandatary did not know mandate ended
· Acts more advantageous to the mandator
· Obligation toward 3rd parties
· Mandator obligations
· Mandator liable for acts/agreements
· Except if acts in own name
· 

Cases

Dowell vs. Hay-Ellis
· Case facts
· Joseph in bankruptcy protection
· Dowell acts as front man to buy property for $15k
· Dowell mandates Joseph to manage property
· Monies set up in trust account managed by Ellis
· Ellis blindly signed off on every invoice from Joseph
· Mandates:
· Joseph mandates Dowell to buy building in his name
· Dowell mandates Joseph to manage property
· Dowell hires Ellis to oversee the account
· The creditors come looking and discover there’s a problem with the account
· Dowell claims $69k in non-property related payments
· They went after Dowell because he’s the legal owner
· Court Decision
· Dowel was only the front man
· But remained liable to creditors
· Found payments of unverified invoices 
· Ellis actions contradict art. 2138
· Ellis was not prudent or diligent as mandatory (notary)
· He didn’t verify accounts and gave out money he should never have

Wong vs. Leung
· Case facts
· Pak Sang Investments mandates Leung to manage 15 unite apartment building
· Mandated to collect rent, pay expenses and submit accounting reports
· Leung failed to deposit collected rents and pay gas bill
· Building was seized and sold to pay gas bill
· Remaining funds sent to Pak Sang in care of Leung who produced a fake letter with these directions
· Court decision
· Leung failed on duty of:
· Prudence, diligence, honesty and faithfulness
· Providing information
· Not using mandatory property for personal development
· He basically raked it over and drove it to the ground for his personal benefit
· Leung failed the mandate “principle of confidence” the mandatory has in the mandatary
· Confidence is heavier when mandatory is more vulnerable due to lack of experience and understanding
· [bookmark: _GoBack]Ordered payment for building and rent

