HEALTH LAW MIDTERM
UNIT 1 INTRODUCTION 
What Characterizes Law?
· Reason 
· Law is not based on irrational, emotional, and subjective elements.
· Laws and legal decision must be based on reasoned arguments.
· Force
· “Might is right” – give your wallet to the mugger with the gun.
· Submit to sex or lose your job.
· Why is the use of force not law in many circumstances yet force is associated with the mandatory nature of law>?
· While there are moral reasons to obey the law even if you don’t personally agree with it, law does not leave it up to individuals to choose to obey the law or not.
· Ultimately, force is available to backup legislation, orders and decisions. 
· Certainty
· Law must be certain, or at least relatively certain.
· There must not be paradoxes, or two laws saying incompatible things.
· There should not be many overlapping versions of law.
· Law is never a matter of varying, idiosyncratic opinion. 
· The law must be certain so that we can plan our lives with confidence. 
· Flexibility 
· While law must be relatively certain, law must also accommodate the richness, subtlety and dynamic nature of life. 
· Law must be applied in a context/ individual specific fashion.
· Individual excuses, justifications and defences must be heard (at least).
· Non-perfection
· The standard for law is not a superhuman standard.
· The law does not ask for perfection in fulfilling duties or in foreseeing the consequences of actions.
· The law requires that individuals live up to what the reasonable person (the average person on their best, common sense behaviour) could and would do in the circumstances – The Reasonable Person Test
· Morality
· Law is for “the good”.
· Law must strive to fulfil what is just (even though the law is concerned with many technical and mundane things that are not closely related to justice).
· Because of the general requirement to promote the good, there is a moral duty to follow the law even if a particular legal rule is believed to be wrong.
· There are legal rules for changing bad law.
· On rare occasions, where legal system has become morally corrupt, law must be disobeyed. 
· There is a moral test for legal systems, but if a legal system is generally good, one must even a bad legal rule.
· Neutrality 
· Lawmakers, legal decision-makers and law enforcers should be neutral in the sense that they should not be biased.
· They should act in accordance with the law and should not use the law to further their own interests.
· They should avoid conflicts of interest.
· Equality 
· Justice is blind.
· Like cases but be treated alike.
· Unless there are justified reasons, law must be applied equally.
· Law can distinguish groups (e.g. maternity benefits), but all members within the group must be treated equally.
· Rule of Law
· No one is above the law.
· Rule must be a law, not by persons.
· The operation of law attaches to the office or position (P.M., judge, public health inspector) not the person.
· Power and authority come for law alone.
· Publicity 
· There should be no secret laws.
· If people are assumed to know the law (ignorance of the law is no excuse), then laws must be public record and courts must be open.
· Non-Retroactivity 
· If it was legal when you did it, law should not be passed that later makes what you did then illegal.
· Notice
· A decision about a specific individual’s vital interests will require proper notice of the hearing, will require that information be given beforehand about the issues, and will require that the individual has an opportunity to prepare an answer.

Who’s who in the Legal Systems?
· Citizens
· Vote for lawmakers (politicians) and lobby for and against laws.
· Executive
· Decides policy behind law and makes statutory initiatives.
· Bureaucracy
· Does the background work and drafts the law.
· Lobby Groups
· Influences bureaucrats and politicians.
· Politicians in the Legislature
· Enact laws.
· Courts and Judges
· Interpret and apply the law (and make it in some circumstances).
· Administrative Tribunals and Boards
· Interpret and apply the law.
· Police
· Enforce the law.
· Regulatory Inspectors
· Encourages compliance and enforce the law.
· Lawyers
· Assist their clients with the law.
· Legal Philosophers
· Provide theories that explain the law.
· Law Reform Commissions
· Make recommendations to improve the law.
· Regulatory Compliance Managers
· Make sure their employers are in compliance with the law.

Perspectives on Law
· Moral 
· Law is related to morality.
· “Justice” is a branch of morality.
· Dichotomy: descriptive(“positive”) vs. prescriptive(“normative”).
· Language “right”, “wrong”, “good”, “bad” in the realm of the prescriptive. Not “science”.
· Moral Theories: 
· Natural Law
· Very old, Aristotle, Aquinas, etc.
· People have ability to sense “the good”.
· Designed to value life, health, friendship, play, art, etc.
· Other goods built out of these basic goods.
· Law should protect and promote human flourishing.
· Kantianism
· Consider actions, not consequences to determine what is right to do.
· Based on reason, not moral sentiments.
· 1. “No one may lie”
· 2. “No one may take an innocent life”
· 2. Persons must be treated as ends and never as means solely.
· Basis of modern human rights – “respect for persons”.
· Utilitarianism
· Consider the consequences, not whether something is in itself right or wrong. Opposite of Kantianism.
· Evolution of “hedonism” to “satisfaction/happiness” and from “act utilitarianism” to “rule utilitarianism”.
· Used in policy considerations behind lawmaking- “the greatest good for the greatest number”.
· Moral theories at root of important OHS and public health policy issues.
· Moral theory:
· 1. Gives you the values, principles, rules and context for prescriptive reasoning.
· 2. Should help sort out conflicts between values and principles.
· Cost-Benefits Analysis
· 1. Identify consequences of choices
· 2. Identify costs and benefits of consequences
· 3. Quantity 
· 4. Choose option with greatest net gain
· A form of utilitarianism
· Can run counter to a Kantian perspective
Forms of Justice
· Corrective Justice
· Harm by one to another.
· Correct the imbalance in their relationship by taking from wrong-doer and compensating victim.
· Basis of law of torts and contract law.
· Also called “commutative justice”.
· Distributive Justice
· Fairness in allocation of things.
· Everything distributed in society has a “distributive criterion”—status, merit, money, etc. 
· A distribution other than in accordance with the established criterion is unfair.
· Partial basis of human rights.
· Retributive Justice
· The penalty should match the seriousness of the wrong.
· Fairness is sentencing.
· Discipline in the workplace.
· Procedural Justice
· Fairness in decision-making.
· Unbiased adjudicator.
· “Rules of natural justice”
· Basis of criminal and civil legal procedure.
· All public bodies must be fair in their processes.
· Basis of the law of evidence.

Economic Perspective 
· Classic Liberalism
· Cannot be free under law unless free in the marketplace.
· Law sets the conditions in which markets can operate.
· Economics closely allied with utilitarianism.
· Markets:
· Individuals preferences, bargaining, trade, optimize happiness/ efficiency.
· “Knowledge problem” Markets will do a better job distributing most things than central planning.
· Selfish individuals in markets, bargaining freely, will ensure efficient distribution of resources, and society will be better off.
· Adam Smith’s “hidden hand”
· Law and Policy 
· How do we ensure open markets, avoid monopoly, account for “externalities”?
· Criticism:
· 1. Pre-existing inequities affect market outcomes.
· 2. Conflict with other moral perspectives.
· Economics and OHS/ Public Health 
· OSH- bargain over health and safety?
· Compromise: we have minimum standards with bargaining beyond the minimum.
· Public Health – often bargaining not possible.
· Public Health – major problem of “externalities”, pollution affecting health.
· Penalties and Economic Incentives
· Economic analysis of legal incentives and penalties.
· Workers’ compensation – increasing the premiums means accidents too expensive and will be controlled.
· If penalties for public health infractions too low, then occasional fines viewed as a cost of operating the restaurant.
Style of Law 
· Prohibitory
· “Command and control” approach to lawmaking is a prohibitory style.
· Enabling
· Approach to lawmaking involves using the law to create entitles, improve communication, provide procedural rules, create rights, clarify responsibility and authority.

UNIT 2 LEGAL SYSTEMS
Legal Systems
· A system is a coherent collection of parts where the parts are related to each other and work together for the overall purposes of the system.
· A legal system includes not just the content of law – the rules – but also the institution of the players, as well as the processes that all are involved with.
· The “constitution” is the set of laws and customs that contains the foundational rules of the legal system. Constitutional rules are the “rules about eh rules”, telling us what the proper sources of ordinary legal rules are in society.
· There are three institutional “branches” of the legal system – “separation of powers” – so that power will not become concentrated and tyranny result:
· Executive 
· Legislative
· Judicial
· In the U.S., the 3 branches are distinct with many “check and balances”.
· Voters vote separately for their Congressperson and for the President.
· In the Parliamentary style of government (Canada), the executive branch (PM, Premiers, Cabinet Ministers) is more closely integrated with the legislative branch.
· In Canada, voters do not vote separately for the Prime Minister.
· Main sources of law in Canadian legal system:
· 1. Common Law: legal rules found in the cases decided by judges sitting in courts.
· 2. Statutory Law: legal rules found in Acts and regulations made or authorized by the Legislatures.

Common Law v. Statutory Law
	Common Law
	Statutory Law

	· Judge made law.
· Under provincial jurisdiction. 
· Main categories: tort law, contract law, private law.
· Usually concerned with “lawsuits”.
	· An “Act” is a statue.
· Regulations are made under the authority of an Act.
· Usually concerned with “public law”—criminal and regulatory law.



Regulatory Law
· Provincial (and federal) laws of a regulatory nature are not criminal law, but are “quasi-criminal”.
· Mens rea is not required to be shown, but the judge still be satisfied “beyond a reasonable doubt” that the accused person did the prohibited thing before convicting.
· The Crown prosecutes the case and imprisonment is a possible penalty, but a convicted person does not receive a “criminal record” (get a “provincial offences record”).
· Because of “evil intent” is not required to be shown, the purpose of the penalty under regulatory law is not primarily “moral retribution”, but “deterrence.
· The judge is trying to impose just enough of a penalty to make convicted person pay closer attention to their statutory duties in the future.

Burden of proof v. Standard of proof
· Burden of proof
· The obligation of a party in a trial to produce the evidence that will prove the claims they have made against the other party.
· Standard of proof
· How far one has to go to convince a judge. 

Welfare Statue
· Relates to the Public Welfare Offences
· Offences under regulatory statues such as the HPPA or the OHSA are “public welfare offences” rather than “criminal offences”.
· A criminal statue is interpreted strictly in favour of the defendant, not the State.
· A public welfare statute is interpreted liberally in favour of the purpose of the Act. 

Deterrence
· To deter someone means to do something that motivates that person to avoid engaging in specific substandard conduct.
· Deterrence is an important idea in the law, especially in regulatory law.
· The purpose of the penalty in criminal law is primarily punishment. This is because the nature of a crime involves a wicked mind.
· Regulatory law, on the other hand, has deterrence as the primary purpose of the penalty. The penalty must be sufficient to make people take their duties seriously in the future.
· Specific Deterrence
· You get the fine, change your ways
· General Deterrence
· You see someone getting fine, you change your ways
· Deterrence is the concept that governs the inspector’s decision whether to educate, warn, order or prosecute.
· It is also the major concept that governs a judge’s decision about the sentence. 

Performance Approach v. Procedure Approach
· Performance
· Approach to lawmaking sets a general, broad standard which you must reach, but it is up to you to figure how to get there.
· A performance approach requires more work by the prosecutor to find some authoritative standard to back up the opinion that a general standard has been breached. 
· The power of performance approach (general duty clauses) is that they are very flexible, fill all the gaps, cover things that are new or are not know to regulators. A useful las resort when a prosecutor can’t find anything specific that a defendant has done wrong.
· Performance rules most common in Acts rather than regulations.
· Procedure 
· Approach to law making is detailed and technical – the law tells you HOW to do something.
· A procedural approach is easier to enforce because it is clear, specific.
· On the other hand, defendants can find “gaps” and “expectations” with procedural standards.
· Procedural rules more common in regulations than in Acts.

Jurisdiction
· Jurisdiction
· Jurisdiction refers to the domain in which an entity has legitimate power to do certain things.
· Geographic Jurisdiction
· This refers to the physical boundaries within which the entity has authority.
· Subject Jurisdiction
· Some matters are federal and some are provincial. This constitutional “division of powers” is basic to the legal system. 
· Some jurisdictional divisions are a matter of convenience – the structure of bureaucracies. 
· Some of the convenient divisions within the provincial jurisdiction are backed up by specific statutory statements of subject matter jurisdiction.

Acts and Regulations
· Acts
· An “Act” is a statue.
· Regulations are made under the authority of an Act.
· The legislature, in an Act, delegates the authority to make regulations to Cabinet (The Executive).
· Both Acts and regulations are in the form of “statutory law”.
· Categories of Statues
· Constitutional Statues
· Criminal Statues
· Regulatory or Administrative Statues
· Statues that amend the common law
· Law Reform
· The new law is published.
· The statue may be enacted by may not come into force for some time. The method of coming into force varies:
· “Proclaimed by the Lieutenant Governor to be in force on …” or “will come into force 90 days after receiving Royal Assent”.
· Regulations
· Passed or amended by Cabinet.
· Cabinet is the Lieutenant Governor in Council, or Governor in Council.
· Cabinet is the Premier or Prime Minister along with Cabinet Ministers.
· Cabinet Ministers are usually head of a government Ministry.
· Cabinet discussions are secret. 
· Regulations are filled with the Registrar of Regulations.
· They are numbered in the order in which they are registered.
· In Ontario, they are published weekly in the Ontario Gazette.
· Federally, they are published in the Canada Gazette. 
· Regulations are usually more detailed and technical than Acts.
· They are more “Procedurally oriented” as opposed to “performance oriented”.
· A regulation cannot be orphan. It must have a parent Act.
· An Act can have many different regulations.
· But an Act does not have a regulation.
· Acts get their authority from the legislature and regulations get their authority from Acts.
· A regulation cannot exceed the authority of an Act. 
· Look for an authorization of the regulation in the Act.
· Unlike Acts, the regulation can be changed very quickly (a matter of an hour). 

Guidelines
· Usually more detailed than Acts or regulation.
· Are not, on their own, law.
· But they can be adopted by reference into an Act or a regulation.
· Can also be relevant in terms of what is “reasonable” to do when determining what is “due diligence”.
· Usually come from an authoritative body, which need not be a government agency.

Statutory Interpretation
· Presumptions
· 1. Criminal statues are to be construed strictly and in favour of the accused, counterbalancing the power of the State (which is on the side of the prosecution).
· 2. Public welfare statues (regulatory statues) are to be interpreted liberally in favour or the purpose of the Act. It is a presumption that statues do not alter the common law, unless the language is “express”. “Express”, as opposed to “implied”.
· 3. It is a presumption that criminal offences contain a mens rea element such as “intent”; this is not so for regulatory Acts.
· 4. It is presumed that the Legislature did not intend to create a “retroactive offence”; that is, making something that was legal at the time retroactively illegal. There are rare expectations.
· 5. There is a presumption against ousting the jurisdiction of the courts. A “privative clause” that prevents someone from taking an appeal or complaint to the courts has to be very express and clear.
· 6. At common law, the Crow is immune from lawsuits in torts (Crown liability statues take this away, however). As well, a statue does not bind the Crown unless the statue expressly states that it does.
· 7. There is a presumption against “surplusage” – it is assumed that each word in the statute has meaning.
· 8. Generalia specialibus non derogant – A Latin expression that covers potential conflicts in law.  If two or more statutes of the same jurisdiction seem to apply to the same factual problem, the more specific Act takes priority over the less specific Act so as to avoid conflict.
· 9. Leges posteriores priores contrarias abrogant --  Another Latin expression that deals with potential conflicts in the law.  If there are conflicting Acts of equal specificity then the more recent statute takes precedent.
· 10. De minimis non curat lex – “the law does not concern itself with trifles”.

Judicial Independence
· “The generally accepted core of the principle of judicial independence has been the complete liberty of individual judges to hear and decide the cases that come before them; no outsider - be it government, pressure group, individual or even another judge - should interfere in fact, or attempt to interfere, with the way in which a judge conducts his or her case and makes his or her decision.”

Adversial vs. Inquistorial 
· Our system is an “adversarial” one.  The judge observes the parties “fight it out”.  Through conflict of self-interested parties, the truth emerges.  English style.
· As opposed to an “inquisitorial” style of judiciary, where the judge takes initiative and finds the evidence.  European style.

UNIT 3 CONSTITUTIONAL LAW
Constitutional Law
· Constitutional Law
· Superior type of law. 
· Constitutional law is “law about law”.
· It is a body of law which sets out the framework of government and so tells us who can make laws about which subject matter.
· It establishes some of the basic rules about the court system.
· It includes a set of important rights and freedoms (the Charter) which can override laws made by the legislatures in some cases.

British North American Act (BNA)
· History
· 1867 – Province of Canada (Que and Ont), NB and NS joined in federation.
· Other provinces joined later.
· A British Act – the British North American Act 1867 (BNA Act) created the nations of Canada.
· Privy Council (UK) was final court for Canadian causes until 1949 when SCC took over. 
· 1982 – The constitution was “brought home” to Canada from the UK.
· The UK passed the Canada Act to transfer the content of the BNA Act to Canada.
· Canada passed the Constitution Act which has the same wording as the 1867 BNA Act. 
· 1982 – Charter of Rights and Freedoms added to constitution.

What kind of state are we in?
· Federal government
· Bijural 
· Canada follows Common Law; Quebec is Civil Law.

Judicial Review
· Judicial Review
· “Judicial Review” means that an issue has been appealed or referred to a court to determine if it is proper or within jurisdiction.
· Judicial review can be for an Act, a decision of the Board or tribunal, or for a decision of an official. 
· Grounds for challenging a statue through judicial review:
· 1. The statue was not within its proper section 91/92 jurisdiction.
· 2. The statue violated the Charter of Rights and Freedoms.
· Grounds for challenging actions of government agents through judicial review:
· 1. The action violated the Charter.
· 2. The action was not within powers granted by statue.
· 3. The action violated the “rules of natural justice”. 
· The “rules of natural justice” are the principles of “procedural justice” – fairness in the decision-making process:
· The decision- maker was unbiased 
· The decision-maker listened to both sides of the dispute
· Both sides got adequate notice of the hearing.

POGG 
· POGG clause
· The POGG clause is a federal power over new subject matters, it is in the preamble to s.91.
· It’s also called the “residual power”.
· If a new topic is not in s.92 and is “big enough”, then the federal legislature can make laws about it.
· The POGG clause does not refer to the:
· “National Dimension (concern)” test or 
· “National emergency” test expressly.
· The courts have created these tests so as to limit the effect of the POGG clause.
· “National Dimension” or “National Concern” test
· The new subject matter is beyond the ability of a province to deal with effectively. That is:
· It’s mobile,
· It crosses provincial or international boundaries,
· It is a matter of common concern across the country, or 
· It requires treaties between countries.
· If the new subject is of national dimension, then the topic belongs to the federal jurisdiction and Parliament can make laws about it, not the provinces.
· If not, then the subject is within provincial jurisdiction.

Federal OHS Jurisdiction
· Federal
· “Environment” and “public health” are shared subject matters between the federal and provincial jurisdictions.
· “OHS” is not a shared subject matter – a workplace is either federal or provincial, not both.
· OHS as “prevention” is either federal or provincial jurisdiction.
· OHS as “compensation” is always provincial jurisdiction (with the minor exception of compensation for injuries and illness for military personnel and RCMP members – which is federal under the Canada Pension Act.

Provincial and Federal Government
· Canada has two levels of government, each with its own set of powers to make legislation -- the federal government and the provincial governments. We often talk about three levels of government, with municipalities being the third level.  It is true that municipalities are a form of government, but they do not have any "intrinsic jurisdiction".  That is, all their powers to make by-laws are delegated to them by the province.  As we shall see, "municipal institutions" are within the jurisdiction of the provinces to make laws about. 
· If the federal government passes a law that is about a subject matter in the exclusive jurisdiction of the provinces, a person who is being affected by that law can argue in court that the federal law is wrong; that it is "out of jurisdiction" or ultra vires.  If the court agrees, that law will be declared to be without effect.  The court might disagree and hold that the law is intra vires -- within jurisdiction.  The converse situation holds as well.  A provincial law may be held to be ultra vires if it steps on the toes of the federal jurisdiction.

Provincial and Federal Workplaces
	Federal
	Provincial

	· Federal civil service
	· Manufacturing

	· Airlines and airports
	· Industrial

	· Railways and stations
	· Commercial

	· Canals 
	· Forestry

	· Cross-border works 
	· Mining (not uranium)

	· Ferries 
	· Construction

	· Cross border pipelines
	· Local Transportation

	· RCMP
	· Municipal workers

	· Grain elevators
	· Utilities 

	· radio
	· Hospitals

	· telephone, cable, optics
	· Universities and schools

	· banks
	· Trust and credit companies

	· mint
	· Provincial civil services

	· nuclear, uranium mining
	· shops

	· cross border trucking and bus lines
	· 



Paramountcy Document
· In Canadian constitutional law, the doctrine of paramountcy establishes that where there is a conflict between valid provincial and federal laws, the federal law will prevail and the provincial law will be inoperative to the extent that it conflicts with the federal law.

UNIT 4 RIGHTS AND FREEDOMS
Oaths


Utilitarianism nature of human rights
· Charter History
· Consider utilitarian v. Kantian conflict.
· Parliament: “the greatest good for the greatest number” – everyone counts as “one”, and the majority prevails.
· Charter: a single individual cannot but used as a means solely for the good of others but must be treated as an end – one person can trump 33 million

What the Charter applies to?
· Application of Charter
· Section 32 (1) This Charter applies
· A) To the Parliament and government of Canada in respect of matters within the authority of Parliament including all matter relating to the Yukon Territory and Northwest Territories; and
· B) To the legislature and government of each province in respect of all matters within the authority of the legislature of each province.
· The Charter applies to governments.
· All level of governments.
· It does not apply to the private sector.
· Constrains the “lash of powers’ of the State.
· If discriminated against by a non-government agent in a “public forum”, then the victim must use a Human Rights Act.

Tension Act Conflicts
Section 8 Charter *legal rights
· Search or seizure
· Everyone has the right to be secure against unreasonable search or seizure.

Section 15 Charter *equality rights
· Equality before and under law and equal protection and benefit of law
· (1) Every individual is equal before and under the law and has the right to the equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.
· Affirmative Action programs
· (2) Subsection (1) does not preclude any law, program of activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, or mental or physical disability.

Section 33 Charter *the notwithstanding clause
· Exception where express declaration
· (1) Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in the section 2 or sections 7 to 15 of this Charter. 
· Operation of exception
· (2) An Act or a provision of an Act in respect of which a declaration made under this section is in effect shall have such operation as it would have but for the provision of this Charter referred to in the declaration.
· Five-year limitation
· (3) A declaration made under subsection (1) shall cease to have effect five years after it comes into force or on such earlier date as may be specified in the declaration.
· Re-enactment
· (4) Parliament or the legislature of the province may re-enact a declaration made under subsection (1).
· Five-year limitation
· (5) Subsection (3) applies in respect of the re-enactment made under subsection (4). 
· Section 33 preserves the principle of the supremacy of Parliament.
· The government must publicly declare it is infringing a right or a freedom.
· The infringement can only last 5 years.
· To continue the infringement past 5 years, the government must re-state publicly that it is infringing a right or freedom.

Section 28 Charter *General
· Rights guaranteed equally to both sexes
· Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons.

Ontario Human Right Code
· Disability 
· (a) any degree of physical disability, infirmity, malformation or disfigurement that is caused by bodily injury, birth defect or illness and, without limiting the generality of the foregoing, including diabetes mellitus, epilepsy, a brain injury, any degree of paralysis, amputation, lack of physical co-ordination, blindness or visual impediment, deafness or hearing impediment, muteness or speech impediment, or physical reliance on a guide dog or other animal or on a wheelchair or other remedial appliance or device,
· (b) a condition of mental impairment or a development disability, 
· (c) a learning disability, or a dysfunction in one or more of the processes involved in understanding or using symbols or spoken language, 
· (d) a mental disorder, or 
· (e) an injury or disability for which benefits were claimed or received under the insurance pain established under the Workplace Safety and Insurance Act, 1997; 

Constructive Discrimination
· Section 11 (1) 
· (1) A right of a person under Part 1 is infringed where a requirement, qualification or factor exists that is not discrimination on a prohibited ground but that results in the exclusion, restriction or preference of a group of persons who are identified by prohibited ground of discrimination and of whom the person is a member, except where, 
· (a) the requirement, qualification or factor is reasonable and bona fide in the circumstances; or 
· (b) it is declared in this Act, other than in section 17, that to discriminate because of such ground is not an infringement of a right.
· Section 11 (2)
· (2) The Tribunal or a court shall not find that a requirement, qualification or factor is reasonable and bona fide in the circumstances unless it is satisfied that the needs of the group of which the person is a member cannot be accommodated without undue hardship on the person responsible for accommodating those needs, considering the cost, outside sources of funding, if any, and health and safety requirements, if any.  [Amended 2009]
· Section 11 (3) 
· The Tribunal or a court shall consider any standards prescribed by the regulations for assessing what is undue hardship [Amended 2009]



Intention to Discriminate
· Section 13 
· (1) A right under Part I is infringed by a person who publishes or displays before the public or causes the publication or display before the public of any notice, sign, symbol, emblem, or other similar representation that indicates the intention of the person to infringe a right under Part I or that is intended by the person to incite the infringement of a right under Part I.
· OPINION: (2) subsection (1) shall not interfere with freedom of expression of opinion.

Section 17 *Disability
· Disability 
· (1) A right of a person under this Act is not infringed for the reason only that the person is incapable of performing or fulfilling the essential duties or requirements attending the exercise of the right because of disability.
· (2) accommodation: No tribunal or court shall find a person incapable unless it is satisfied that the needs of the person cannot be accommodated without undue hardship on the person responsible for accommodating those needs, considering the cost, outside sources, of funding, if any, and health and safety requirements, if any. 
· (3) In determining for the purposes of subsection (2) whether there would be undue hardship, a tribunal or court shall consider any standards prescribed by the regulations. 

UNIT 5 TORT LAW
Tort Law
· Where do we find tort law?
· A tort is a civil wrong recognized by law, other than a breach of contract.
· The Law of Torts is an important area of the common law. 
· That is, most of the legal rules and concepts of tort law are found in the cases decided by judges.
· There are a few statues that modify or affect tort law. 
· Tort law is a type of “private law”, sometimes calls “civil law” (not the Quebec kind of civil law), because it is concerned primarily with disputes between persons rather than with the welfare of society. 
· Governments can sue and be sued in tort law.
· Recall commutative or corrective justice as a form of justice.
· X harms Y. It is only fair that we take from X to compensate Y- to put Y back in the situation Y would have been in if X had never harmed Y.
· We usually rebalance X and Y by making X pay damages (money $$) to Y. 

Torts v. Contracts
· Difference between Torts Law and Contract Law
· Contract law is also based on commutative justice. 
· A contract is an agreement (a promise for a promise) between X and Y. If X doesn’t do what he has promised to do for Y, then X has breached the contract. It is only fair that we take from X to compensate Y. 
· We put Y in the situation Y would have been in if X had followed through on X’s promises.
· So torts and contracts:
· Are types of common law
· Are types of private law
· Involve lawsuits
· Are based on commutative justice
· But torts put Y back where he was before the harm and contracts put Y where he would’ve been in the future if X had fulfilled his promise. 

Standard of Proof
· Standard of Proof
· Balance of probabilities 

Prosecution and Lawsuit
· Lawsuit v. Prosecution
· In most scenarios two very different legal proceedings can result:
· 1. The Crown prosecute under a statue (any one of three levels of government, and many possible statues) – a prosecution. 
· 2. A neighbour or a stranger can bring a lawsuit.
· Lawsuit
· The case or “action” is brought by a private entity in most situations.
· But it is possible for the Crown to sue civilly as opposed to prosecuting, where there is harm to Crown assets. 
· The burden or onus of proof is on “plaintiff”.

Ward ear and emotion


[bookmark: _GoBack]
Cause of action
· Common Law Tort Actions
· The Plaintiff has to have a “cause of action” that is, the Plaintiff must be able to fit the facts into one of the legally recognized claims that harm has been done to the Plaintiff. E,g.: 
· Negligence
· Nuisance
· Assault
· strict liability 
· trespass
· battery 
· defamation 
· False imprisonment
· The “cause of action” can be grouped according to three bases of legal responsibility in tort law: 
· A. Intentionally inflicted harm
· B. Negligently inflicted harm
· C. Strict liability – harm resulting from extra-hazardous activities, no intention or negligence is at issue.

Examination of chief v. cross examination
· Examination of Chief
· No leading questions
· Want explanation, no just yes or no answers
· Cross Examination
· Want leading questions
· Want yes or no answers

Types of witnesses




Strict Liability 
· The Rule in Rylands and Fletcher
· "If a person brings, or accumulates, on his land anything which, if it should escape, may cause damage to his neighbour, he does so at his peril.  If it does escape and cause damage, he is responsible, however careful he may have been, and whatever precautions he may have taken to prevent the damage."
· We call the Rule “strict liability” because it doesn’t matter how careful the person storing and holding the dangerous thing is – ie, it does not matter that he is not negligent.
· Good example of the “evolution” of the common law.
· Defences to Strict Liability 
· 1. Consent of the Plaintiff
· 2. Default of the Plaintiff
· 3. Act of god
· 4. Deliberate Acts of Third Persons
· 5. Legislative Authority

Products Liability 
· Products Liability 
· “Products liability” is not a “cause of action”. It is area of law. There are two causes of actions that are important in products liability law:
· 1. Contract Law
· 2. Negligence in tort law
· Example
· Suppose that a worker is using a machine, a tool or a material which is defective, and so causes an accident in which there is injury to the worker or co-worker and/or an environmental discharge.  The thing might have been poorly designed, poorly manufactured, badly packaged, inappropriately labelled, or had misleading instructions to go with it.
· The employer might be able to sue the manufacturer or supplier in the law of contract for the costs associated with cleanup.  The supply of a defective item might amount to a breach of contract.  But could the worker sue? ..  or the neighbour sue on the contract for harm to the neighbour?  Historically, “No”, because the worker and the neighbour are not parties to the contract -- there is no "privity of contract".
· Contract
· Caveat emptor (“buyer beware”) does not exist in its pure form anymore (new goods):
· 1. Implied warranty of “reasonable fitness for the purpose”.
· 2. Implied warranty of “merchantable quality”.
· Implied warranties
· Regardless of what is said between the buyer and the seller, the Sale of Goods Act deems there to be the two implied warranties in existence for new goods.
· Negligence
· It was the famous British case of Donoghue v. Steveson in 1932 which set the stage for modern products liability law in Canada.
· Someone bought a bottle of ginger beer for a friend, who drank the contents of the bottle, discovered the remains of a decomposed snail in it, and suffered damages as a result.  The friend sued the manufacturer, even though there was no contract of sale between her and the manufacturer.
· "A manufacturer of products, which he sells in such a form as to show that he intends them to reach the ultimate consumer in the form in which they left him with no reasonable possibility of intermediate examination, and with the knowledge that the absence of reasonable care in the preparation or putting up of the products will result in an injury to the consumer's life or property, owes a duty to the consumer to take that reasonable care..."
· When a machine, too, material is defective, the employer can sue in contract or negligence. 
· The worker can only sue in negligence. 
· A worker suing the manufacturer of a product in negligence is an exception to the rule that workers cannot sue but must take workers’ compensation benefits.

UNIT 6 CRIMINAL LAW
3 types of indictable and hybrid 
· Indictable offence
· Serious, trial
· Summary offences
· Minor theft
· Max penalties $2000 or 6 months in jail
· No trial
· Hybrid (“dual procedure”) offences
· Crown decides whether to proceed by 1) or 2). If it’s a hybrid offence 3) done usually at the time of “arraignment”.

Sue St. Marie Case
· Facts
· 1978 Supreme Court of Canada decision, previously, only true crime and absolute liability offences.
· Now, three types of offences:
· Criminal Offence
· Strict liability offence
· Absolute lability offence
· True Crime
· Only federal government can make criminal law.
· About serious harms, serious penalties.
· Proof beyond a reasonable doubt.
· Most important: men’s rea an element of offence.
· Crime against society, not just victim, therefore “public law”

Preliminary hearing
· Preliminary inquiry is held before provincial court judge or JP to see if enough evidence to go to trail when a Indictable offence occurs.
· Does not occur for Summary Offences.

Bribery
· Bribery of officers
· Every one is guilty of an indictable offence and liable to imprisonment for a term not exceeding fourteen years who
· (a) being a justice, police commissioner, peace officer, public officer or officer of a juvenile court, or being employed in the administration of criminal law, directly or indirectly, corruptly accepts, obtains, agrees to accept or attempts to obtain, for themselves or another person, any money, valuable consideration, office, place or employment with intent
· (i) to interfere with the administration of justice,
· (ii) to procure or facilitate the commission of an offence, or
· (iii) to protect from detection or punishment a person who has committed or who intends to commit an offence; or
· (b) directly or indirectly, corruptly gives or offers to a person mentioned in paragraph (a), or to anyone for the benefit of that person, any money, valuable consideration, office, place or employment with intent that the person should do anything mentioned in subparagraph (a)(i), (ii) or (iii).

Testifying under Oath
· Perjury
· Refers to misleading justice
· 131. (1) Subject to subsection (3), everyone commits perjury who, with intent to mislead, makes before a person who authorized by law to permit it to be made before him, a false statement under oath or solemn affirmation, but affidavit, solemn declaration or deposition or orally, knowing that the statement is false.
· (2) Subsection (1) applies whether or not a statement referred to in that subsection is made in a juridical proceeding. 

Criminal Offence
· Criminal Negligence- “Duty” 
· 219. (1) Everyone is criminally negligent who 
· (a) in doing anything, or 
· (b) in omitting to do anything that it is his duty to do, shows wanton or reckless disregard for the lives or safety of other persons. 
· 219. (2) For the purposes of this section, “duty means a duty imposed by law.
· 220.
· (a) Everyone who by criminal negligence causes death to another person is guilty of an indictable offence and liable. 
· (b) in any other case, to imprisonment for life.
· Causing bodily harm by criminal negligence.
· 221. Everyone who by criminal negligence causes bodily harm to another person is guilty of an indictable offence and liable to imprisonment for a term not exceeding 10 years.
· Mens Rae for Criminal Negligence
· Mens rea Is not intent or malice.
· Mens rea is knowledge of high risk.
· Measure is not purely subjective as for intent.
· There is an objective assessment of the defendant’s conduct in the circumstances to determine if the defendant had an awareness of risk to others or was “wilfully blind” to the risk.
· No need to show subjective foresight of the consequences of conduct.

Venereal Disease 
· Offences tending to corrupt morals
· 163 (2) Everyone commits an offence who knowingly, without lawful justification or excuse.
· (d) advertises or publishes an advertisement of any means, instructions, medicine, drug or article intended or represented as a method for restoring sexual virility or curing venereal disease or diseases of the generative organs.
· 163 (3) No person shall be convicted of an offence under this section if he establishes that the public good was served by the acts that are alleged to constitute the offence and that the acts alleged did not extend beyond what served the public good.

Obstruction
· Obstructing Justice
· 139(2) Everyone who wilfully attempts in any manner other than a manner described in subsection (1) to obstruct, pervert or defeat the course of justice is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten years.
· 139(3) Without restricting the generality of subsection (2), every one shall be deemed wilfully to attempt to obstruct, pervert or defeat the course of justice who in a judicial proceeding, existing or proposed,
· (a)  dissuades or attempts to dissuade a person by threats, bribes or other corrupt means from giving evidence;
· (b)  influences or attempts to influence by threats, bribes or other corrupt means a person in his conduct as a juror, or
· 139(3) Without restricting the generality of subsection (2), every one shall be deemed wilfully to attempt to obstruct, pervert or defeat the course of justice who in a judicial proceeding, existing or proposed,
· (a)  dissuades or attempts to dissuade a person by threats, bribes or other corrupt means from giving evidence;
· (b)  influences or attempts to influence by threats, bribes or other corrupt means a person in his conduct as a juror, or
· (c)  accepts or obtains, agrees to accept or attempts to obtain a bribe or other corrupt consideration to abstain from giving evidence, or to do or to refrain from doing anything as a juror.

Public Mischief
· Punishment
· 140. (1) Everyone commits public mischief who, with intent to mislead, causes a peace officer to enter on or continue an investigation by
· (a)  making a false statement that accuses some other person of having committed an offence;
· (b)  doing anything that is intended to cause some other person to be suspected of having committed an offence that the other person has not committed, or to divert suspicion from himself;
· (c) reporting that an offence has been committed when it has not been committed; or
· (d)  reporting or in any other way making it known or causing it to be made known that he or some other person has died when he or that other person has not died
· 140(2) Everyone who commits public mischief
· (a)  is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years; or
· (b)  is guilty of an offence punishable on summary conviction.  
Dead Body
· Interfering with a dead body
· 182. Everyone who
· (a)  neglects, without lawful excuse, to perform any duty that is imposed on him by law or that he undertakes with reference to the burial of dead human body or human remains, or
· improperly or indecently interferes with or offers any indignity to dead human body or human remains, whether buried or not, 
· is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years.
· Is guilty of an indictable offence and liable to imprisonment for a term not exceeding five years?
· Human remains is a concern as it can spread disease and what not if/when mishandled. 




