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Types of Punishment Outside of the CJS 
-social sanctions (eg shaming) 
-restorative justice
-regulations (eg Highway Traffic Act, By-Law, etc.)
-academic sanctions (eg expulsion, note on transcript)
-getting fired, suspended 
-disbarred 

-using the CJS is not always the best method for punishment
-it is extreme and can cause/contribute to social issues when a person is criminalized  

Legitimacy of Punishment
-legal theorists consider justifications for the use of coercive power, which makes punishment legitimate 
-needs to be a reason - eg a person being at risk to harm themselves or others, therefore punishment is needed for protection 
-decisions are based on class and power (people in power decide the punishment for those with less power) 

Reasons vs Justifications
Reasons for outcomes in the CJS come from a wide variety of social factors 
-politics, judges, discretionary practices, etc. are used to create reasons for why the use of law and punishment turns out the way it does

Justifications refer to why it should be this way
-not necessarily a rational decision 
-people responsible for the reasons need to say why these reasons are necessary 
-eg mandatory minimum sentences (reason for imprisonment) are necessary for deterrence, thus making the use of punishment acceptable

Retributivism -idea that punishment must be proportionate 
-rational 
-punishment is for the purpose of revenge and managing risk 
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Non-Punitive Types of Punishment
-probation - not imposed top be punitive, but to reduce recidivism and assist in rehabilitation
-community service - repairing damage done to the community 
-fine - repaying debt to society

-rehabilitation and other methods of punishment (other than sentencing) can be more restrictive
-majority of jail sentences are not very long, where probation can be over an extended period of time 
-may include a curfew, staying out of certain areas, etc. 
-difficult to comply with over a long period of time 
-could be charged or serve jail time for breaching 

Victim Fine Surcharge
-supposed to fund services for victims of crimes
-$50/summary offences, $100/indictable
-25% of a fine is what the offender had to pay for the VFS
-Harper government doubled these amounts 
-changed the legislation so that judges do not have discretionary power to waive the VFS 
-judges would rebel by imposing small fines so that offender’s could pay (many do not have a lot of money due to social issues)

R.v. Michael -found guilty of multiple minor offences
-ordered to pay VFS of $900 due to the # of offences
-was homeless 
-judge recognized that he did not have a lot of money due to social circumstances
-defense made a Charter Challenge under S. 12 claiming making him pay the VFS would be cruel and unusual punishment 
-Crown said the VFS was for restitution and could not be understood as punishment 
-judge says the legislation is under ‘fines’ in the CC (S. 737.1), therefore it is punishment 
-part of the government’s ‘tough on crime’ approach 
-Michael was homeless, therefore would never be able to pay (defense) 
-judge said if he imposes the VFS and Michael is unable to pay, there will be a warrant issued and he will be subject to arrest at any time 
-also said that if Michael were to eventually get his life on track and get the money, he would be forced to use it to pay the VFS, rather than for an apartment or other useful means
-new provisions to VFS were deemed unconstitutional and were struck down 
*therefore, the definition of punishment is not clear and needs to be looked at from a broad perspective*

How We Justify Punishing People
-underlying of CJS is the threat of violence
-how do we justify coercion if we live in a society that values Liberal actions
-there are limitations on the right to punish 

Legal Philosophers
-1700s 
-rational basis for everyone conforming to a system of laws
-conforming to being governed
-people were starting to think that religion was not an acceptable way to organize government and law 

Hobbes -a life lived outside of governed society would be brutish and short
-rational people realize that by giving up some freedom, there would be more benefits for them 

Kant -people are only free because they give up some freedom to live under a system of laws 
-not an exchange like Hobbes believed, but a requirement to be free
-connection between human freedom and being rational 
-being able to act according to a moral code through abstract reason 
-some set of moral codes and choosing to behave is freedom 
-can choose to obey or not
-disobedience is a choice, rather than giving into impulses
-people had to comply voluntarily, not through coercion 
-Rule of Law - everyone is equal under the law 
-people believed Kantian theory was influential because it allowed the bourgeoisie to stay in power

Negative Rights -idea that the law is allowed to restrict freedom if it infringes on the freedom of others
 -law should ideally provide a structure to allow freedom for self and everyone else 
-punishment is required if people infringe on the freedom of others
-law should maintain freedom for all unless it is infringing the freedom of others

H.L.A. Hart and Jeremy Bentham
-Legal Positivists 
-believe that law is valid so long as it was enacted using the legitimate process
-does not matter if it is moral or immoral
-contrasted with Natural Law theory which believes that people naturally know what is moral or immoral from fundamental, spiritual, religious, etc. elements - concept of justice is universal
-to what extent can the law be used to enforce moral standards
John Stuart Mills
-cannot legislate people to keep them from harming themselves as this is against the realm of privacy
-eg prostitution, homosexuality, etc.

Example -1960s in England
-not the government’s business if people want to engage in homosexual activity, even if people believe it is terrible
-however, did not want people talking about it in public as it could ‘corrupt’ the morals of others 
-therefore, still restrictive and stigmatizing 

Lord Devlin 
-by allowing people to do immoral things, it undermines society 
-society should be governed based on morals 
-says by silencing the discussions of what is moral vs immoral we preserve the moral aspects of society

-legislation and moral elements have been used to control sexuality 
-eg shaming prostitution, premarital sex, sex outside of wedlock, etc. 
-desire to take out moralistic rationale 
-justify these things as being morally harmful 

Example - R.v. Bedford
-2013 SCC case
-selling sex for money was not a crime, however the following were
	1. Communication for the purposes of prostitution 
	2. Living off the avails of prostitution (eg pimps)
	3. Owning or living in Bawdy houses 

-sex trade workers challenged these laws saying they violated S. 7 of the Charter 
-the practice is legal yet these restrictions make it unsafe
-selling sex for money was legal because criminalizing it would be an illegitimate use of the law
-as long as both people are consensual participants, no harm is being done
-SCC gave parliament 1 year to make changes to the legislation to make it constitutional 

Nordic Model -new legislation now criminalized the John’s if they purchase the services
-assumes all sex workers are victims and that John’s are taking advantage of them 
Bill C36 -Protecting Communities and Exploited Persons Act
-wording of the Act assumes that sex workers are being forced to work in the industry when in reality most of them are doing it willingly 

Obscenity and Indecency
-difficult to determine 
-judge’s discretion
- ‘material intending to corrupt morals’ 
-Charter enactment in 1982 guarantees freedom of expression
-therefore, prohibiting obscene materials violates this right 
-does the law have business regulating sexual morality

163. 
(8) For the purposes of this Act, any publication a dominant characteristic of which is the undue exploitation of sex, or of sex and any one or more of the following subjects, namely crime, horror, cruelty and violence, shall be deemed to be obscene.

Butler “harms” test:
· Test for undue exploitation = what “the community would tolerate others being exposed to on the basis of the degree of harm that may flow from such exposure”
· Material is harmful if it “predisposes people to act in an antisocial manner, as, for example, the physical or mental mistreatment of women by men, or what is perhaps debatable, the reverse.”
· Three categories of sexually explicit material:
a) Explicit sex with violence (almost always constitutes undue exploitation of sex)
b) Explicit sex without violence but which subjects people to treatment that is degrading or dehumanizing (Constitutes the undue exploitation of sex if the risk of harm is substantial)
c) Explicit sex without violence that is neither degrading nor dehumanizing (Generally tolerated by community and doesn’t constitute undue exploitation of sex)

Artistic merit defence - 

Example - R.v. Butler - SCC
-ran a video store and was charged with distributing obscene materials 
-freedom of expression argument 
-S.1 of Charter - reasonable limit in a free and democratic society to criminalize something 
-judge used this section to make decision and charge Butler

Harms Test -not about controlling sexual morality, but about preventing harm 
-in the 1980s there was an argument from feminist activists that pronography was harmful to women 
-claimed it encouraged violence against women 
-Catherine McKinnon - professor at the University of Chicago 
-helped write and present the Women’s Legal Education and Action Fund (LEAF) agreeing with this argument

-counter argument that as long as the sexual conduct is consensual, it is not harmful
-eg scene from ‘Gone With the Wind’ shows marital rape - not considered harmful?


Little Sister’s Case
-store was importing sexually explicit materials from the US 
-some being held at the border due to being obscene 
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Critique of Criminal Law and Criminal Justice 
-ahistorical
-people saying there is an assumption that there is an internal, universal rationale that everyone has 
-criminologists argue that being rational arises from social factors

Norrey
-philosophers focus on individual moral reasons 
-earlier societies were smaller and more cohesive
-practices of punishment were irrational 
-people believe society has changed regarding punishment 
-believe today’s punishments serve purposes, however this does not make them more rational/less harsh 
-in England from the 1500s-1700s 
-juries know the harshness 
-would refuse to convict
-law was unevenly enforced 
-people would be convicted and sentenced to death, but would be pardoned later
-reinforces the fact that the sovereign power/the Monarchy has the ability to execute minor things
-maybe we will, maybe we won’t - promotes fear among citizens 
-however, also shows mercy, therefore people know they may not be executed if they commit a crime - does not deter people 

What This Lead To
-uncertainty of the CJS was deemed unacceptable by the citizens 
-rise of the bourgeoisie and proletariat classes

1. Proletariat wanted equal protection under the law so that the bourgeoisie could not control them 
2. Wanted more property rights -Lord needed to enforce them consistently and fairly 
3. Focus on individuals and their responsibilities 

-easy to be responsible for rich/successful people 
-lower classes do not have the same access, therefore sometimes forced to act immorally 
-rich people had not broader responsibility to distribute their wealth equally because everyone was responsible for themselves
-was believed that breaking the law was a choice, therefore there was no problem with the state imposing harsh punishments 
-Norrey argues that this became compelling because it serves the interests of the bourgeoisie/people in power

Beccaria
-punishment is justified because breaching the social contract was a choice

Bentham
-utilitarian 
-cost-benefit analysis
-law should be designed to allow the greatest amount of good for the greatest number of people 
-if people exceed the limit where it does not benefit them or others to commit a crime, they will not commit 
-rational, predictive criminal law 
-conform to rules of law (equality, predictability, universality) 
-law needs to be clear and predictable for punishment to be rationalized 
-this way, potential criminals can do a cost-benefit analysis 

Critiques
-most crimes are impulsive, therefore no analysis is taking place
-people do not think they will be caught, therefore they think there are more benefits
-based on the idea that everyone has a rational mind
-everyone is different and thinks differently 
-overlooks social contexts 
-does not address inequalities
-white collar crime is not prosecuted nearly as often, despite being more serious 

Elements of a Criminal Offence

1. Mens Rea -guilty mind - intent - chose to commit 
2. Actus Reus -guilty action

-some cases are negligence cases, therefore it is the lack of Actus Reus that needs to be proven 
-rare and controversial

S. 16 of the CC - NCRMD
-Cognitive Test
-relates to idea of moral reasoning 

Garland
-focuses on Durkheim’s views and ideas
-not what punishment should be, but its function in society 
-collective sense of morality in society 
-in modern societies, some conservatives believe we have lost collectiveness due to society’s focus on individualism 
-collective morality is needed to have a society
-says to identify a society’s collective conscience is to look at that societies punishment practices
-basic purpose of punishment is to maintain collective morality 
-articulates social values 
-punishment is a response to a violation of the collective conscience
-we punish people because we have a sense of outrage toward the violation
-punishing people has the effect of reinforcing common values
-moving away from corporal punishment -eg moving from branding to imprisonment instead

Simple Societies -crime is an offence against the Gods
Modern Societies -crime is an offence against the state’s collective identity

-rehabilitation is still punishment according to Durkheim 
-just a way to claim we are rational 
-Durkheim says punishment is an emotion, not a rationalization 

Duff	Comment by Shaelyn Lindner: final question #2

1. Retribution -eye for an eye 
-must be a reaction to a wrong-doing 
-backward looking 
-response to a wrong-doing after its been done 
-punishment has its own justification inherent in the wrong-doing itself 
-is not for the purpose of reducing crime, but because it is necessary 
-state has an obligation to punish those who break the law 
-punishment is not emotional, but is based on rationality 
-punishment must be proportional 

*retribution does not equal revenge*

Retribution -carried out by the state
-restores balance
-proportional and rational 

Revenge -carried out by the individual who has been wronged
-want to do something worse rather than equal 
-emotional 
-unproportional as they act until their emotion is satisfied

2. Consequentialism
-forward-looking 
-what will the outcome be of an action taken now 
-reducing the crime rate 
-relates to utilitarianism 

Arguments
-retributivists argue that imposing punishment to achieve a social goal is problematic because there is no limit on punishment
-people say we need a combination of retributivist and consequentialist goals to have a good CJS

Outcomes of Sentencing 
-S. 718 of the CC
-goals of sentencing 
-eg deterrence, rehabilitation, etc. 

Hannah Arendt Reading
-Nazi soldier following the law at the time 
-argument was that he was in a situation where he was unable to make a moral decision to do otherwise
-common morality at the time 
-argued he was following orders
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Nussbaum Reading
-can be argued that it is impossible to separate emotion from punishment/reason 
-therefore, retributivism vs revenge does not reflect accurate decision making 

Keith Peacock Case
-husband caught his wife cheating 
-assumed there is a plea bargain 
-plead guilty to voluntary manslaughter rather than 2nd degree murder 
-18 months in prison 
-caused public outcry 
-judge claimed it was due to special circumstances
Provocation -S.232.2 of CC
-judge said husband was provoked due to spectatoral emotion 
-jude claimed that infidelity was the most extreme violation of a man’s property 
-people were outraged because they had compassion for the victim

-Nussbaum says that when we react to things emotionally, it is an assessment of value 
-judge was likely basing his decision on gender relationships 
-level of control a man has over his wife 
-lenient sentence is connected to this thought 
-therefore, judge sees the act of cheating as being so outrageous that the husband’s reaction was understandable 

Gay Panic Defence
-argues that the offender beat up a gay man because they had a strong emotional reaction towards gay people 
-public outrage 
-people said that having a discriminating emotion is not an acceptable defense

Problems with Being Guided by Emotions in Decision Making 
-judicial disparity 
-subjectivity
-judge may fail to see the seriousness of one’s predicament 
-may feel compassion if we think we might be vulnerable to the same circumstances

Nudimistic Judgement
-degree of compassion depends on proximity 
-some people are more important than others because they are closer to you
-eg Lavallee case - Battered Wife Syndrome 
-brought in an expert to help the jury understand her situation

Communitarianism
-idea that societal values should not be heterogeneous and individualistic
-need collective values
-Nussbaum, a political liberal, disagrees with this idea 
-believes that there are limit to the kinds of values we can enforce through the law 
-therefore, we need to take offenders’ circumstances into account
-eg situation, are they likely to be rehabilitated, was the act out of character, etc. 
-should value equal rights as long as we can tether our emotions to this idea 
-eg in the Peacock case, if people are feeling compassion towards the husband, it is because they do not value the idea of equal respect of both men and women 
*what is considered equal respect is debatable*

Example - R.v. Latimer
-daughter had severe cerebral palsy and intellectual disabilities
-mercy killing - carbon monoxide poisoning 
-Tracy was going to have to have very invasive surgery and Latimer did not want to see her suffering anymore
-Crown asked the RCMP to question the jury members on their views of euthanasia 
-case was appealed and eventually reached the SCC 
-determined there was jury tampering and a new trial took place
-determined that a murder sentence would be cruel and unusual punishment in this case
-instead was sentenced to manslaughter
-some people felt this was out of love for his daughter and should not be treated as murder
-others believed that because Tracy was disabled, this makes the crime more heinous 
-difficult for people to identify with YTracy if they are able bodied, therefore people typically had compassion for Latimer
-Nussbaum would say Tracy is outside the realm of concern for some people (not enough proximity)

Emotions as Mitigating or Aggravating Factors
-in 1996 the CC was updated 
-S.718 - sentencing provisions 
-additions were made including S. 718.2(a) subsection I
-says that aggravating and mitigating factors have to be considered in sentencing
-aggravating factors in this section include hate crimes against people for their age, race, gender, ethnicity, religion, sexual orientation, etc.
-sexual orientation was added after a lot of political activism  

Mitigating -help one’s defense/case -typically allow for a lesser sentence
Aggravating -tend to increase the sentence

Professor Moran -Osgoode Hall 
-disagrees with this section, despite being an advocate for LGBTQ+ rights
-says the language being used implies that there is a crisis of violence towards the LGBTQ+ community
-this is not a new phenomenon as violence towards them has been going on for a long time 
-argues that this section does not make these groups more secure
-does not deter people from committing hate crimes against any of the groups listed
-length of sentence does not deter
-many of these groups fear violence from the police rather than the possibility of being a victim of a hate crime
*section is not used often as it is hard to prove that this is the motive or if it is even the full motive*
-Moran’s overall concern about the section is that it engages our anger towards offenders
-makes people anxious about crime 
-legitimizes the idea that longer sentences = deterrence
-makes people believe it will help because they fear hate crimes 

Role of Emotions in the Victims’ Rights Movement
-criminal cases are considered a crime against the state (R.v. = State/Crown versus)
-in the past (1800s), prosecutions were brought by the victim 
-then came the idea that society needs to be more systematic 
-development of police and prosecution 
-therefore, offences became offences against the state, rather than the victim 
-people are often convicted without consideration of the victim 
-eg Administration of Justice offences, Prostitution, etc. are arguably victimless crimes, however they are still offences against the state 
-only 37% of offences where a victim is involved ae reported
-however, once someone does, they have little to no control over the process
-Crown and police are supposed to take the victim’s concern into account, but they are not required to 
-victim basically becomes a witness and are there to represent public interest 
-Crown represents the state, not the victim 

Victim’s Rights Movement 
1. Want autonomy/control over what happens/the decision

2. Want the offender to know how they feel 
-potentially problematic because not all victims will want the same thing 
-therefore, offenders are not receiving equal treatment for the same crimes 
-could violate rights to a fair trial, presumption of innocence, etc.

3. Want a sense of security -eg what happens once the offender is released from custody 

4. REspect - are not being informed throughout the process

Example - Jane Doe Case - mid 1980s
-sexually assaulted at knifepoint in her apartment by a serial rapist
-felt disrespected by the police and that they did not handle her case well 
-eventually won a lawsuit against them 
Stanrich and Kenny
-many aspects of the movement that have been adopted and considered only have been because they benefit the people in power positions
-eg wanting harsher sentences, more police powers, etc.
*not all victims want an increase on harshness in the CJS*
-eg family of murder victim in the USA said they would feel worse if the offender was executed
-victims need to portray themselves as rational to get their point across 
-people are more likely to agree with and have compassion towards someone if they are not over emotional
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-sentencing judges make the final decision regarding what happens to the offender, however they do not know what will happen to the offender once they are in custody 
-no control or foreseeability 
-sentencing judges use legal rationalities to justify what they are doing, however they have no direct control over what happens 

Martin Reading -did for Reflection Paper #1
-plea bargaining and wrongful convictions 
-judges do not have to accept the plea bargains/joint submissions, but are reluctant to reject them as the CJS relies on weeding out 
-takes too long for every case to go to trial 
-there have been 2 SCC cases regarding S.1(e) of the Charter 
-right to be tried in a reasonable amount of time (approx. 18 months after charges have been laid)
-R.v. Jordan and R.v. Cody 

Reasons for Plea Bargaining
1. Speed

2. Cost - most crime is low level, therefore it is not necessary for the person to have to pay extensive legal fees - may not be able to get ample time off work, therefore avoids loss of wages 

3. Serving a shorter sentence - better than living by bail rules for long period of time as the person waits for trial

*problem is that sometimes people plead guilty to offences they did not commit for these reasons*

Mandatory Minimum Sentences
1. Believed to remove disparity between cases
2. Belief of deterrence (theory) - people will be more knowledgeable of sentences and are discouraged from committing crimes

3. Tough on crime initiative

-may result in wrongful convictions because people are afraid of longer sentences (eg plead guilty to lesser offence even if they did not commit it to avoid lengthy sentence) 
-eg William Mullins Johnson Case 
-autopsy was done wrong, resulting in him being convicted and he had plead guilty 
-Crown can exercise discretion (no one can make them) to charge a person with (eg) manslaughter rather than murder 
-judges sentence according to this, therefore lessening a sentence, but risking a possible wrongful conviction

Dube and Webster Reading 
-macro ideology
-relationship between broader policy making by legislatures vs implementation of said legislation
-rise of rehabilitation professionals 
-politicians tended not to involve themselves in this as they did not have expertise
-disparity between how people are punished from province to province 
-CJ methods as such has become politicized
-means that one cannot predict incarceration as it depends on which government is in power 
-differing views

Conservative Action Project -US
-against high rates of incarceration, despite being a conservative group
-reason is due to fiscal responsibility 
Reducing government spending as they do not have to maintain prisons 

Example: Alberta - early 90s
-Getty government 
-concern that there was a lot of waste 
-Ralph Klein was elected (Conservative)
-goal was to slash government spending 
-incarceration rate went down
-Crowns diverting cases, officers avoiding arrests 
-therefore, implementing laws does not automatically = results
-different practices must be implementing by legal actors to make a difference
-therefore, corrections and other professionals interact with politicians to create results

Risk Theory - Kelly Hannah Moffat
-decision making is based on the idea that we can assess the level of risk 
-probability of certain outcomes 
-how to avoid negative outcomes 
-cost-benefit analysis 
-empirical studies to determine what happens 
-minimize exposure to risk 
-psychologists create list of risk factors 
-risk assessment tools are used to create treatments to reduce recidivism 
-used by probation officers 
-used by people who do inmate evaluations 

Benefits
-can decide what to do with offender
-eg do not put a low risk offender in a prison with high risk offenders
-this increases criminality by association 

Issues
-sometimes risk assessments can be a ‘black box’ - seem to be self-explanatory, but there is a lot concealed
-issue is that a lot of these stats are objective, therefore further research/information is needed
-value judgements about certain types of risk 
-often looking at people with low SES 
-risks that people take may be due to this 
-risks are pathologized, not seen as heroic
-biases (eg race)

Static Risk Factors -do not change (eg past offences)

Dynamic Risk Factors -Moffat says experts are taking dynamic risk factors into account more often as they are subject to change 
-RNR
-look at specific risks and create solutions to reduce these factors and respond to them 

Criminogenic Needs -needs that are believed to reduce recidivism when targeted through treatment

Non-Criminogenic Needs -factors that do not directly increase the chance or recidivism, however still need to be targeted as they are still an influence 
-eg history of sexual abuse
-often can be the same as criminogenic needs in some circumstances
2nd Half of Semester 
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Risk theory
-The levels of risk we receive in society and how we act based on this risk
-A lot of what goes on in the criminal justice system (policies and rules and the way we deal with politics) implicated risk theory
-Can be related to martins article regarding pea barging
-there's risk involved in getting people to plead what the risks are of lower sentences
-a lot of other considerations are going into punishment that aren’t directly related with theory
-risk needs tools that corrections uses shapes how offenders experience incarceration

Risk and capital punishment (Hanes reading)
-talks about: what are some of the things that shapes people's ideas about the death penalty 
-social movements try to make a change in the way the cjs works but how do social movements work (getting a large amount of people together who have the same idea)
-some event usually happens which catches a lot of peoples eye and they get riled up (ex. Capital punishment)
-people respond to an event which makes them in favour of corporal punishment (reasons for people to advocate for harsh sentences/ death penalty):
-have an emotional response to an event and then they decide they want corporal punishment (rape towards children)
-feel fear about this even and they feel a risk of being victimized of the same crime

Reasons people are against corporal punishment
-Fear of wrongful convictions (executing people then finding out they were later innocent)
-Can use DNA to match the perpetrator to the crime (sexual assault, etc)
-Flawed executions- where something has gone wrong with the executions (ex. The electric chair, they weren’t dying fast rather it was slow and painful)
-Flawed decor- taunted by prison officials on the day of his execution (they are supposed to be professional and not emotional to the person getting the death penalty)
-Punishments need to occur through precise, unemotional, humane way while inflicting pain onto someone who has committed a wrong, it's not supposed to be indicative
-Developed new technologies
-Hanging- people didn’t die right away, often struggled to get away
-The guillotine – designed for quick, painless killing (the blade just came down and chopped off your head, whereas cutting off the head was less rational and less consistent because the person often had to do multiple hacks to behead the person)
-Lethal injections (lay down and get 3 chemicals injections into bloodstream- hard to know if its a peaceful death- people just go to sleep but we don’t know if they are suffering and just can't express it because they are paralyzed, sometimes this way of death goes wrong)
-There is a drug shortage to these drugs, the pharmaceutical companies stopped supplying the state with drugs and it's starting to cause legal problems in the USA where the death penalty is still relevant because some states cannot get the drugs

Using the criminal justice system when reducing the spread of hiv and aids in relation to risk assessment
-Became a big problem in the 80’s among gay men (north America)
-This disease caused for a slow death and it wasn’t seen as a serious threat (not a lot of public funds were out into finding a cure) because it was seen as it only happens to gay men it won't happen to me, there was a low risk assessment
-The idea that a lot of public policy is based on risk assessment
-You can't tell who has hiv because they could not show symptoms for a long time, everybody is responsible for not spreading hiv if they know they have it
-In the 90s (especially in Canada) cjs officials started responding to the spread of hiv through the cjs 
-People used the cjs to stop the spread of hiv by charging people who spread hiv- they had to tell their partners they were hiv positive (charged with aggravated sexual assault if they didn’t tell their partners because its fraud) 

R. v . Kerrier
-If you lie or fail to disclose your hiv positive that constitutes fraud
-Can be convicted of aggravated sexual assault even if the person consented to the sex they did not consent to getting hiv
-This resulted in people not getting tested because they didn’t want to get charged and if they didn’t know they had it they couldn’t get charged
-Stigmatized having hiv
-The idea came about- what are the limits of fraud?
-If your married and say your single, is that fraud?
-Court said fraud will be when something is not disclosed that will cause a significant risk of serious bodily harm to another person
-Moved to the problem rose of what is a significant risk?
-Is it a risk if you wear a condom, risk if you only have oral sex
-R. v. __ case developed as a result of this question

R. v. ___
-When people have a low viral load of hiv the transmission of hiv is very low
-Is this still a significant risk, do you have to disclose your status
-We see risk as part of the public health context

Kelly Hanna Moffatt
-Talks about risk assessment tools in regard how cjs officers use them particularly parole officers
-Risk assessment tools are designed to predict who is at risk of reoffending (look at criminogenic needs)
-Trying to determine what factors will cause the person to be at risk for crime and what factors will reduce this risk through looking at the public statistics
-These assessment tools relate to actuarial justice
-Some room for professional discretion 
-Does of the areas of discretion in some in the tools allow for moral subjective opinions

Lecture #7

-economic structures that influence the way we think about punishment
-Norrie talks about developments in punishment 	Comment by Shaelyn Lindner: course pack - final question #2
-concepts that we use to justify punishment 
-appeal to interests of the time (upper class) 
-punishment outcomes are often relation to negotiation
-eg Dianne Martin reading 
-Crowns do this because they need to manage resources and economic concerns 
-eg R.v. Jordan case - right to be tried in a timely manner 
-politicians often invest a lot of money into prisons 
-makes it difficult to get this back in the future if it does not work 
-closing prisons suddenly results in job losl 
-affects community as a whole (ripple effect)
-other industries rely on prisons (eg food, laundry, security)

Structuralism
-idea that the way we operate in society is based on larger structures 
-compel us to act in a certain way

Marxism	Comment by Shaelyn Lindner: final question #2
-materialism
-can track changes in society by looking at economic structures 
-Capitalism as an economic structure 
-class struggle - rising of the bourgeoisie and proletariat 
-system will eventually collapse when proletariat uprise against their economic oppression 

Murphy Reading 	Comment by Shaelyn Lindner: final question #2 - justifications for punishment  -also course pack reading

1. Retributivism -refer to old lectures 

2. Reciprocity -universality of law 
-idea that although we submit to the law, we are still free because we submit to the same law
-does not work in practice because people will still break the law 
-some criminals are more likely to be caught than others 
-eg economic crash of 2008 -only one person was charged and convicted
-meanwhile people are charged for small drug offences all the time 
-these types of crimes are committed by powerful people 
-therefore laws are not enforced equally 

3. Property Rights
-moral dimension
-people ought to be able to benefit from the fruits of their own labour 

Rule of Law
-fails to take into account social inequalities 
-eg R.v. Michael case from earlier lecture 
-point is that the abstract does not work out in practice
-theories are not engaged with social realities 

Positivism
-empirically based
-understanding what causes crime and what is needed to prevent it 
-clinically definable problems 

1. Psychological reasons for committing crimes 
-individualizes reasons for committing crime 

2. Scientific Approach
-looking at stats and prison populations 

3. Sociological Approach
-empirical studies 
-why people commit crimes based on social conditions 

De Georgieaux 
-activism looks at individual reasons 
-critical criminologists look at the CJS and economic structures that influence people to commit crimes 
-why do we decide that certain things are crimes and some are not 
-why do we punish people, not how 
-social processes 
-society values the use of criminal law and CJS over alternative methods

Fordism	Comment by Shaelyn Lindner: political economy
-understanding labour markets 
-mid 20th century, up until the 70s
-working class people could exert some power through organized labour 

Unions
-job protection 
-seemingly middle class lifestyle 
-people committing to a working life would allow them to live comfortably 
-high demand for labour at the time as WWII just ended 

The Penitentiary
-created and ran in the same way as a factory would 
-1950s Red Score 
-insurgence of Marxist ideas 
-people started saying prison system was being used for rehabilitation 
-rehabilitating people would allow them to be ready to work upon release
-jobs disappearing in the 70s
-prison were now seen as warehouses to keep people out of trouble
-reduce risk of reoffending, but not rehabilitation because there was no need for workers
-people so not commit crimes only for economic gain

Punitive Approach to CJ
-often not a deal breaker for voters
-argue that having the 2 party system in USA has to attract ‘floating’ votes to win 
-people who are not loyal to either party may base their vote on one reason 
-political structures can influence how policies and CJ is implemented 

Lecture #8

Robert Reading	Comment by Shaelyn Lindner: final question #1
-violence is sometimes inseparable from legal punishment 
-how do you legitimize punishment in the past since there was no law or procedures to develop said laws 
-origin of power to create a constitution 
-many democratic societies were developed from violence 
-eg American Revolution 
-therefore, violence does not always result in something negative 

Main Points
1. Essential component of violence in criminal law 
-eg police practices are sometimes justified 

2. Essential separation of interpretive acts of the judge and what happens afterwards
-offender is handed off from the judge/courtroom to another service (eg prison or probation)
-judge does not know what will happen 

Eg Ashley Smith Case
-convicted at 15 years old and sentenced to 30 days 
-was unclear why, but she was not adjusting well to the system 
-was being charged within the prison, therefore extended the time she was in there 
-spent majority of her 4 years in solitary 
-choked herself in her cell - was unclear whether she meant to kill herself or not 
-judge would not have known that she would react to prison life like this 
-trial is public, whereas these other services are private 
-violence in these services is justified 

Reading - Judge Stern
-p. 20-21
-person is not punished to prevent further state violence
-Germany was not occupied at the time
-American officials not doing their jobs 
-Judge felt that it was wrong to send him to prison because anything goes 
-believed there needed to be structure created to protect prisoners’ rights

Foucault
-power in society 
-genealogies 
-traces development of various institutions 
-how the way we punish has changed 

Sovereign Power
-power the state had to kill 
-exercised by inflicting violence and injury to the body 
-publicly

Disciplinary Power
-differ from sovereign 
-corrective forces 
-correcting the body by subjecting individuals to various forms of training and practices
-socialize them properly to be productive members of society 
-may be coercive, but is about getting people to comply with norms 
-teaches them to respect the norms of society 
-this is the type of power we see in prisons 
-learn to internalize these norms and ensure healthy life practices
-different areas of expertise that generate norms and practices that encourage people to engage in appropriate behaviour that complies with norms 

Durkheim
*refer to notes from earlier in the semester*

Bentham

Panopticon
-Foucault says the idea of being surveilled is enough for the prisoners to comply with norms of the institution 
-eventually they would internalize these norms 

Microconomy of Rights
-punishing people for failure to conform by reducing rights within the prison 
-rather than doing harm to the body 

Creating Partnerships
-accessing resources as a means of assisting in providing expertise from outside of the CJS to achieve the goals of the CJS

Kelly Hannah-Moffat
-applied in the context of female inmates
-not about achieving their own goals, but those of the institution and CJS 
-coercive security environment 

Responsibilization
-inmates are responsible for their own recovery
-rebelling against programs in prisons is seen as refusing their own empowerment 
-justifies extreme security measures

Lecture #9

Latour
-social life is organized by networks and institutions 

Therapeutic Jurisprudence
-interdisciplinary approach to legal scholarships
-other discipline in CJS processes 
-justice includes therapy and legal rulings

Eg Problem Solving Courts	Comment by Shaelyn Lindner: final question #1
-includes Mental Health and Drug Treatment Courts
-looking at targeting the underlying problem rather than punishment
-although can end up being punitive 
-eg probation 
-conditions can be strict 
-breaching them can have serious punishments 
-can end up being more restrictive than incarceration

Mental Health Courts
-designed to deal with people who have committed an offence but have a mental illness 
-do not fall under S. 16 of the CC - NCRMD
-have a mental illness but not severe enough to be NCRMD
-also want to avoid consequences of the label 
-goal of these courts is to intervene without incarceration
-offender has to take responsibility to qualify 
-court uses methods to get them back on track 
	Comment by Shaelyn Lindner: final question #1
Drug Treatment Courts
-have to plead guilty 	Comment by Shaelyn Lindner: second part of question
-give up right to a trial, therefore can be argued is not voluntary like it claims 
-Crowns in these courts are experts on specific drug addictions so that they can make an educated decision 
-defense cannot be too serious 
-of the offence would result in a prison sentence of longer than 9 months, they are not eligible 
-have to make sure it is actually an addiction, not just recreational drug abuse
-judge makes a bail order to allow the court to have legal jurisdiction over the offender
-offender has to attend programs and treatment to reduce reoffending 
-process takes about 1 year 
-have to be completely clean to ‘pass’ 
-not an adversarial process, but a team 
-legal experts and therapy experts
-come to an agreement together
-expect relapse as they are addicts 
-only rules is that the offender must admit when they have used to stay in the program (confessional element in important)
-judge can lift the ‘bail’ for a short period of time if they do not 
-will go to a detention centre for a period of time, then back to treatment centre
-hopes to motivate them to be successful in their treatment
-no level of confidentiality that therapists must uphold  

Prison Reform

Intermittent Sentence
-serves time on weekends 
-people who have jobs, family obligations, are in school, etc. 
-reduces time they have to participate in criminal activities 
-important indicators to the court that the person can be rehabilitated 
-going to prison will result in job loss, bad family relationships, etc., so this preserves the offender’s stability 
-not used often anymore as detention centres would often turn them away on weekends if they were too full

Conditional Sentence
-used more often 
-person is not dangerous, but offence is serious
-person does not go to a detention centre
-some conditions are specifically for the purpose of punishment
-usually some sort of house arrest 
-tend to be longer than the prison sentence would have been
-may be a more significant punishment for some depending on legal conditions

Creation of Penitentiary
-was seen as progressive at the time 
-idea that scientific methods could be used to rehabilitate 
- ‘Alienism’, now called psychology 
-allowed for the rise of social science experts 
-prisons should be run in a way that is humane 
-guards and staff should not be cruel. But should still be separated from the prisoners 
-punishment should not be violent 
-if people appreciate the rules,. The law will protect them 
-also expected to restrain themselves from violence and other criminal acts

Practical Barriers of Legal Remedies
-dependent on prison authorities to give you access to telephone and other privileges 
-cannot do so by yourself 
-hard to get evidence 
-prisoners not seen as credible

Jackson Reading
-working towards a system with more due process
-institutional pressures 
-natural pull towards brutality due to the need for security 
-Jackson and others believe the situation can be improved by making the prison institution more subjected to the rule of law
-authority to take punishment or action within the institution should be authorized by law 
-rules are everywhere, but there is no rule of law 

Disciplinary Segregation
-broken a rule of the institution 
-send them to a segregated area of the prison as punishment 

Administrative Segregation
-response to a perceived threat to the order of the institution 
-person could be dangerous to self or other inmates 

McCann et al. Case
-1970s
-solitary confinement 
-some people he was involved with were in administrative segregation for 2 years 
-severe effects on prisoner’s physical and mental health 
-brought an action under the Canadian Bill of Rights
-passed in 1961
-unlike the Charter, the BOR was federal legislation, not a Constitutional document 
-interpreted by the courts in a narrow and conservative way in comparison to the Charter
-rights are similar in both
-brought the action as cruel and unusual punishment 
-the court agreed, however no changes were made to the penitentiary system

CCLA passed in 1996 - Arbour Report
-power is being exercised in prisons without legislative authority
-segregation used if prisoners may self harm or for prisoners that are hard to deal with 
-needed to be recognized that they may have an underlying issue and need help, rather than just segregating them

Bill C83
-eliminates the use of segregation and replaces it with structured intervention 
-structured intervention unit, you must be allowed out of your cell for a total of 4 hours a day (2 for programs and treatments, 2 for leisure)
-the other 20 are spent in solitary, therefore looks a lot like solitary confinement with a different name so that they can get away with it 
-altering it just enough to say that it does not fall under the UN definition of solitary confinement 

Jennifer Kilty Reading
-UOttawa Criminology Prof
-use of medication in prisons
-talking about therapy to security/punitive approaches associated with harsher ideas of prisons
-mental health is a bigger issue in women’s prisons 
-comes from being victims of sexual violence
-can be argued that many people in prisons have mental health issues because they have replaced psychiatric institutions
-1960s it was argued that people in psychiatric institutions could live in the community if they had the proper support
-problem was that there was no commitment to provide mentally ill people with support treatments they may need to properly function in society
-many of them ended up in the CJS because of this 
-therefore, this lead to re-institutionalization of these people in the CJS rather than psychiatric institutions
-there is little talk therapy at provincial institutions because they rely on medication 
-committed less serious offences and do not have access because they have less time to do so compared to in federal 
-need some kind of intervention and are given prescriptions to calm them down, not to make them better 
-can refuse to take them, but are accused of not trying to empower themselves 
-not allowed to ask questions about the medications as this is seen as troublemaking and resisting 

Lecture #10

Randall - Community Based Approaches to Justice
-vague 
-community is the public 
-determined by democratic process (voting) 
-drawing on non-legal forms of expertise to gain info 
-eg psychiatrist to do a mental health evaluation of the offender
-outside of the legal expertise that lawyers and judges have 
-eg looking at whether the person has a non-criminal, supportive family or not as this can reduce recidivism

Community and Restorative Justice
-community involvement in the decision making
-meant to reduce punishment and incarceration 
- ‘putting a bandaid’ on a structure that mistreats and is brutal towards people of low SES, minorities, etc.
-S. 718.2(e) pressures judges to seek alternatives to imprisonment for Indigenous offenders when possible 
-this was in 1996, Gladue case in 1999 
-rate of incarceration has increased, therefore not effective

-community is a mythical image 
-counterpoint to a CJS that people see as brutal, essentializing, alienating, etc.
-community sounds kinder and gentler 
-distracts from the true CJS 
-community has to have programs to help in order for these methods to be used/effective
-diversion and alternative measures 

Eg John Schools
-when a person is arrested for purchasing prostitution 
-sent to classes to educate them on the ‘dangers of the sex trade’ 
-not available everywhere, therefore cannot be used 

-restorative justice lost its meaning because any alternative measure was called such 
-restorative justice involves radical change to the system 
-supposed to restore relationship with the victim 
-eg restitution order restores victim’s loss of property 
-restorative justice use is limited and tends to only be for minor offences

Nils Christie
-informal ways of resolving disputes that does not involve the CJS
-people sometimes fear retaliation, do not trust the system, or have other reasons for wanting to use alternative measures
-can be considered restorative methods
-once you make the decision to involve the CJS, complainant loses control over the process 
-can give input, but they do not have to use it 
-cannot suggest a sentence, can only comment on their losses

John Braithwaite
-tried to set up practices that reflect restorative values 

Eg Reintegrative Shaming
-CJ should be moralistic
-concern was that current system does not reintegrate people after the shaming 
-stigma 
-victims’ needs are not addressed 
-his method emphasizes the use of additional experts from other disciplines 
-CJS is not equipped to deal with underlying causes of crime 
-retributive practices make offenders worse

Labelling Theory
-assigning a label to a person makes them become that 
-eg once labelled a criminal, person is more likely to identify with the stigma and become worse 
-no possibility of being integrated back into society

-never a direct confrontation between the offender and victim 
-abstract process 
-offender does not really see the harm they have done 
-offender starts to see themselves as the victim of the state’s retribution

*what restorative justice is supposed to do - document on CULearn*
-difficult because the concept of community is vague 
-often does not work in large, heterogeneous communities 

Family-Group Conferences
-minor offences
-someone acts as a facilitator 
- ‘community of care and concern’
-offender has to take full responsibility

Randall Article
-feminist law prof at Dalhousie 
-domestic violence 
-existing power dynamics
-difficult to use restorative justice due to fear 
-unrealistic that they will come to a solution together
-domestic violence has not been taken seriously in the past
-a lot of work and activism went into domestic violence being recognized as a crime 
-using restorative justice may reverse this view
-difficult to find an exit strategy from the relationship in certain circumstances (eg money for children)
-using community or family-group conferences may help them to find a strategy

Parks
-segregation is an inevitable part of having a prison system
-litigators can engage in court rooms to challenge these practices
-Parks’ concern is that if they are successful, someone may get out of segregation or improve their situation, however this still legitimizes the prison system



 


















 



