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Who?
Appellant: Crown
Respondent: David Edwin Oakes

What:
Accused presumed to be trafficker on finding of possession of illicit drug
Onus on accused to rebut/refute presumption (i.e. reverse onus clause)
Narcotic Control Act => Section 8 provides that if the court finds the accused in possession of a narcotic, the accused is presumed to be in possession for the purpose of trafficking and that, absent the accused’s establishing the contrary, he must be convicted of trafficking. This section infringes the presumption of innocence in s. 11(d) of the Charter by requiring the accused to prove (“to establish”: legal burden) he is not guilty of trafficking once the basic fact of possession is proven. The right to be presumed innocent until proven guilty requires that s.11 (d) have, at minimum, the following content. First, an individual must be proven guilty beyond a reasonable doubt. Second, it is the State which must bear the burden of proof.

ISSUE: Is s.8 of the Narcotic Control Act inconsistent with s.11 (d) of the Canadian Charter of Rights and Freedoms and thus of no force and effect?

1) Does s.8 of the Narcotic Control Act violate s.11 (d) of the Charter?   YES
2) If it does, is s. 8 a reasonable limit prescribed by law as can be demonstrably justified in a free and democratic society for the purpose of s.1 of the Charter?   NO

HELD: the appeal should be dismissed, and the constitutional question answered in the affirmative.

Under s.8 an accused is not presumed innocent until proven guilty. He is only presumed innocent until found in possession. Once the Crown proves the accused had possession of the narcotic, he is presumed to be guilty of an intention to traffic until he proves otherwise.

The question whether the limit is “prescribed by law” is not contentious in the present case since s.8 of the Narcotic Control Act is a duly enacted legislative provision. It is, however, necessary to determine if the limit on Mr. Oakes’ right, as guaranteed by s.11 (d) of the Charter is “reasonable” and “demonstrably justified in a free and democratic society” for the purpose of s.1 of the Charter, and thereby saved from inconsistency with the Constitution.

Oakes Test
1) Pressing and substantial social concern: The objective to be served by the measures limiting a Charter right must be sufficiently important to warrant overriding a constitutionally protected right or freedom. The standard must be high to ensure that trivial objectives or those discordant with the principles of a free and democratic society do not gain protection.
Parliament’s concern that drug trafficking be decreased can be characterized as substantial and pressing. The problem of drug trafficking has been increasing since the 1950s at which time there was already considerable concern.
2) Proportionality: 3 steps
a. Rational connection between social problem and means chosen to solve it
The possession of a small or negligible quantity of narcotics would not support the inference of trafficking. In other words, it would be irrational to infer that a person had an intent to traffic on the basis of his or her possession of a very small quantity of narcotics. The reverse onus in s.8 would not be invalid if the Crown had adduced evidence of possession as well as evidence from which it could be inferred beyond a reasonable doubt that the possession was for the purpose of trafficking. If this were done, there would be a sufficient rational connection between the fact of possession and the presumed fact of trafficking. Some reverse onus provisions may be constitutionally valid provided they constitute reasonable limitations on the right to be presumed innocent and are demonstrably justified in a free and democratic society. However, mere possession of a small quantity of a narcotic drug does not support an inference of possession for the purpose of trafficking or even tend to prove an intent to traffic.

b. The means should impair the right in question as little as possible
c. The more severe the deleterious effects of a measure, the more important the objective must be if the measure is to be reasonable and demonstrably justified in a free and democratic society.




