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Part 1 – The Law in Its Social and Business Context

	Law cannot be reduced to a simple set of rules and instructions to be memorized and applied mechanically. It must be viewed from a larger perspective involving societal values and priorities. Through the press, radio, and television, we are constantly exposed to the complexity and uncertainty of legal disputes involving competing priorities. In order to gain an understanding of the legal system, we must learn about its history and evolution, and about the goals and theories that underlie its principles and rules.
	Law provides the framework for virtually all business arrangements. Parties to a contract, investors in a corporation, owners of land and buildings – all need reliability and predictability in their relations with others. Legal systems resolve and help avoid disputes. The role of the courts is not only to settle disputes but also to explain the rules – that is, to give reasons that justify their decisions. 

Chapter 1 – Law Society and Business

The Role of Law
How Do We Define Law? – Except to the purpose of this course
	A simple definition would be misleading because law is so diverse and complex. Beginning with a brief description of what law does is helpful: the law sets basic standards or behaviour that are enforced by government and also by individuals and groups with the help of government. It gives freedom from violent conflict.
Law provides a framework within a freedom can be excersised. 
	
Why do we have – and need – law? 
1. First, law is needed to protect persons, property and society as a whole; it prohibits conduct that society believes to be harmful to others. For example, we must not assault another person or steal that person’s property. The law punishes someone who is found guilty of illegal conduct. However, it does much more than forbid harmful conduct: it also prescribes simple but vital rules that allow us to get on with our everyday lives – for example, by requiring all types of vehicles to drive on the right-hand side of the road. There is no moral reason to drive on the right side rather than on the left. But clearly, we must have a just one rule about this in a particular country that all drivers obey.
	Second, law gives government the power to act for the benefit of society in general. It authorizes government to provide policing, fire fighting, education, and health care – and to raise taxes to pay for those activities. We expect our government to operate in accordance with the rule of law. Law involving the government is labeled public law.
	Third, law regulates individuals’ interaction with each other; for example, it enables us to make legally binding agreements enforceable in the courts. This is known as private law, also sometimes referred to as civil law. “Governments have a facilitative role.” It allows us to plan and organize our affairs, and we can bargain with others for mutual advantages. The essential feature is that we can rely on such arrangements because they are enforceable: we can book in advance a flight across the ocean, accept a long-term employment contract or lease of a business office, or buy an interest in a partnership. The law provides an element of certainty in determining contractual and property rights – something that is essential for the efficient carrying on of business.

· Law influences and controls the behavior of individuals 
· It empowers, influences and controls the actions of government 
· Influences and controls interactions between individuals.

How Is Law Linked to Morals and Ethics?
	Most laws naturally evolve from basic moral principles that all people accept. Still, law often reflects only a minimum standard acceptable to most people. 

Is It Ever Right to Break the Law?
-Think back to Speluncean Explorers case.

How Does Law Influence Behaviour?
	First, we hope that individuals voluntarily comply with the law simply because it is the law and the vast majority of us instinctively understand the need to obey the rules. However, to further encourage compliance, most laws, if broken, trigger penalties or consequences. 
Legal, criminal, regulatory and civil liability. 
Illustration 1.3
A business releases chemicals into the groundwater, contrary to the environmental emissions standards. Local residents drink the contaminated water and die. The company would face criminal liability if charged by the government with the offence of criminal negligence causing death. It could also be fined for breach of the particular environmental regulations and it would also likely be sued by the victims’ families.








Law And Business
The Significance of Law for the Business Environment
Law is part of every facet of doing business and is central to a business’s interaction with its customers, suppliers, competitors and government. Law outlines what to do, how to do it, and what not to do.
	There is no doubt, however that modern society cannot function without laws, and businesses cannot succeed without understanding those laws. Indeed business executives identify legal certainty as one of the key factors that determine whether or not to invest in a particular country. To have a good environment for business, a country must provide an adequate legal infrastructure that clearly defines rights and responsibilities and properly enforces them. Over-regulation may be a sever inconvenience – but it is far less of an obstacle to business that is the complete absence of regulation.

Developing a Legal Risk Management Plan
First, managers must undertake a legal audit of the operation, which involves an examination of every area, action, and interaction of the business in order to identify potential legal liability and legal compliance risks. Second, after a comprehensive list of legal risks is developed, the risks must be prioritized. 
Third, managers must develop effective strategies to deal with each risk. 
Fourth, the business must implement the plan. Finally, the plan must be revised regularly. 

Steps in the Development of a Legal Risk Management Plan
· Identify potential legal risks.
· Assess and prioritize each legal risk based on likelihood and magnitude.
· Develop a strategy to address each risk from both proactive and reactive perspectives.
· Implement the plan. 
· Regularly review and update the plan.

Strategies to Manage Legal Risks ARTA 
As noted, every legal risk management plan involves preventative and reactive strategies. Four general strategies exist for managing legal risk: 
· Avoid the risk: this strategy involves discontinuing the conduct or finding another way to achieve the result.
· Reduce the risk: this strategy includes quality control initiatives that decrease the likelihood of the risk or minimize its damage.
· Transfer the risk: this strategy accepts that the risk may occur and shifts the consequences to someone else – an insurance company or a consumer who, through contracts, assumes responsibility.
· Absorb the risk: this strategy accepts that the risk may occur and budgets for the expenses. This strategy is used with remote risks or small-valued risks. The potential cost is factored into the price of the product, and the strategy is known as “self-insuring.”

Illustration 1.4
Illustration 1.3 describes the legal liability risks associated with water contamination. 
· A manufacturing business can avoid the most serious risks by selecting the safest chemicals. 
· It can further reduce the likelihood of the risk by implementing strong quality control measures and warning those nearby of the use of chemicals.
·  Naturally, it will also carry insurance to transfer the costs of an environmental cleanup. However, this insurance is very expensive, so the business may absorb some of the risk by choosing a high deductible. 

Who Makes Law?
Law comes from a variety of sources:
a. The Constitution – the basic law from which all other laws draw their power. This law might be created by a sovereign, such as a monarch, or by a government. A constitution is a “higher” law by which all other laws are governed; all other laws must comply with the constitution in order to be valid and enforceable. 
b. Legislation – also known as statute law, statutes or acts – is passed by Parliament and by provincial legislatures in compliance with Canada’s Constitution.
I. Subordinate legislation –  is a process by which the executive authority is given powers by primary legislation to make laws in order to implement and administer the requirements of that primary legislation.
II.  Administrative rulings – rulings handed down by administrative bodies created by the legislation to hear complaints and applications by individuals and groups, according to the terms of the legislation.
c. Court Decisions – judgments handed down by single judges or a panel of judges after hearing a case before the court. These decisions are collectively referred to as case law. Sometimes a decision impacts only the parties involved, but other times the decision includes explanations and opinions that shape the law and have relevance beyond the specific parties.





What Do Courts Do?
· They determine the validity of legislation.
· They interpret legislation
· They protect human rights.
· They develop case law, creating new principles to be applied to resolve disputes without court intervention.
· They determine disputes for the parties before the courts.

Federalism and the Constitution
· In a federal country such as Canada there are two distinct levels of government: federal and provincial. Under the Constitution Act, 1867 each level has an independent existence and its own sphere of activity. Our national Parliament cannot alter the structure of provincial governments. The division of legislative power, mainly under section 91 and 92 of the Constitution allocates certain areas to the federal Parliament and others to the provincial legislatures. When conflict arises, the courts determine if legislation is within the jurisdiction of the enacting government. Whenever an act, or any provision in an act, is found by the court to be outside the legislature’s jurisdiction and therefore beyond its powers (ultra vires), that act or provision is void. The Constitution also gives residual powers to the federal government, so that all fields not expressly allocated to the provinces are within federal jurisdiction. Examples are new activities developed after 1867, such as air traffic and radio and television broadcasting.
· All federations face the same difficulty: practical problems refuse to divide themselves into well-defined subjects that fall clearly within either jurisdiction. Many problems overlap both jurisdictions, and often both levels of government seem to have concurrent powers to regulate an activity. When both levels pass legislation and conflicts arise between the statutes, the federal legislation prevails; the provincial law is nullified because of the need for uniformity across Canada in areas of federal jurisdiction. For example, the federal government has jurisdiction over radio and television broadcasting and the provincial governments have jurisdiction to regulate advertising in order to protect consumers. 
· In Canada, the Supreme Court has come to play the key role as constitutional umpire.

The Charter of Rights and Freedoms
-Protection of individual from government (prohibit government interference). Restricts government interference with certain individual rights.
· A constitution often does more than allocate jurisdiction between levels of government: it might also prohibit all government interference in certain areas or it might remove those areas from the legislative power of both levels. In 1982
· , the Charter of Rights and Freedoms became part of the Constitution; it places limits on many aspects of government action and protects human rights.
	First, we should note that the Charter is entrenched in the Constitution: it cannot be repealed by an ordinary act of Parliament or of provincial legislatures in each of the areas where formerly they were able to pass and repeal laws at their will. Section 52 (1) states: 
	The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent 	with the provisions of the Constitution is, to the extent of the inconsistency, of no force or 	effect.
Any change in the Charter can only occur by way of amendment as provided for in the Constitution Act – that is, by consent of the Parliament of Canada and the legislatures of at least two-thirds of the provinces containing at least 50% of the population of all the provinces. We can see then that the Charter is much more difficult to change than is an ordinary statute.
	Second, subject to the important qualifications in the following paragraphs, rights entrenched in the Charter cannot be infringed upon by ordinary legislation: to the extent that a statute offends a right in the Charter, the statute will be declared invalid.
	Third, the Charter includes section 33, which permits a legislature to override certain other sections. That is if a statute states expressly that it “shall operate notwithstanding” those specified sections, a legislature may infringe some of the most important rights guaranteed by the Charter. Section 33 also contains a so-called sunset clause: the overriding section of the statute expires five years after it comes into force unless it is re-enacted by the legislature – and continues to expire after each further five years. Section 33 is the “Notwithstanding Clause”.
	Fourth, none of the rights set out in the Charter is absolute: section 1 states that they are all subject “to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.” The problem of what amounts to “reasonable limits” arises whenever a complainant claims that a right entrenched in the Charter, such as the freedom of expression, has been infringed.
	In general, a statute is presumed to be valid – that is, to be within the power of a legislature passing it: a person attacking it must show why it is invalid. However, a person need show only that one of his constitutionally guaranteed rights has been infringed by a provision in a statute; the provision would then be presumed invalid unless the government could persuade the court that the infringement was “demonstrably justified.” So the burden shifts to the government to show that the section of a statute that interferes with the courts will be to the legislatures. In what circumstances will judges say, “Since the elected majority think this infringement is justified, we will not interfere” rather that “The will of the majority does not justify this interference with individual rights”?
	Fifth, the Charter applies to governments and government activities; it has limited application between private persons. In the private sector, the protection of human rights has been a matter for human rights codes passed by each of the provinces and by Parliament (to cover those activities that are under federal jurisdiction).
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The Rights and Freedoms Protected by the Charter
Fundamental Freedoms
2. Everyone has the following fundamental freedoms:
a) freedom of conscience and religion;
b) freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication.
c) freedom of peaceful assembly; and
d) freedom of association.

Legal Rights
7. Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.
8. Everyone has the right to be secure against unreasonable search or seizure.
9. Everyone has the right not to be arbitrarily detained or imprisoned.

Challenging the Validity of a Statute
As we have seen, the court will declare a statute invalid if
- the subject matter is outside the constitutional jurisdiction of the government, or 
- the statute violates the Charter of Rights and Freedoms
“Ultra Vires”

Three Ways to Challenge a Statute
· Argue that the statute is invalid because the subject matter of the legislation is not within the jurisdiction of the relevant government.
· Argue that statute is invalid because the legislation violates the Charter of Rights and Freedoms.
· Argue that the interpretation of the legislation is wrong and the statute does not apply to the particular conduct.


Definitions

Rule of Law – Established legal principles that treat all persons equally and that government itself obeys.

Public Law – Law that regulates the conduct of government and the relations between government and private persons.

Private Law – Law that regulates the relations between private persons and groups of private persons.

Legal Liability – Responsibility for the consequences of breaking the law.

Criminal Liability – Responsibility arising from commission of an offence against the government or society as a whole.
regulatory or quasi-criminal liability responsibility arising from breaches of less serious rules of public law, often enforced through specialized regulatory tribunals set up by the government for specific purposes 
Civil Liability – Responsibility arising from a breach of private law, enforced through a lawsuit initiated by the victim. 

Legal Risk – Business activities, conduct, events or scenarios that could expose a business to any type of legal liability.

Management Plan – A plan developed by a business that identifies potential legal liability and provides preventive and remedial strategies.

Legal Audit – A review of each area, action, and interaction of the business to identify potential legal liability and legal compliance risk.

Basic Law – A constitution that is habitually obeyed by the citizens of a country and that they regard as legitimate and binding.

Statute – A piece of legislation passed by government.

Regulations – Administrative rules implemented by government as a result of authorization given in a statute. 

Ultra Vires – Beyond the powers and therefore void. 
Human Rights – Recognized entitlements encompassing traditional freedoms associated with civil liberty and basic human necessities. 

Burden (Onus) – The requirement that, unless a party can establish facts and law to prove its case, it will lose.
 
Questions: 
1.  What is subordinate legislation?
Subordinate legislation is the rules that are passed by a body designated in a statute, pursuant to the provisions of that statute.

2.  There are five distinct steps in developing a legal risk management plan. List these steps.
a. Conduct a legal audit of the business
b. prioritize the risks;
c. develop a strategy to address each risk
d. implement the plan
e. regularly review and update the plan.

3. Canada is a federal system. Briefly explain what this means.
· In the Canadian federal system there are two levels of government: the Federal government, or Parliament, and the Provincial governments. 
· The power is shared between each under sections 91 and 92 of the Constitution Act.

4. 50) What do we mean when we say that the two levels of government have concurrent powers?
· Concurrent powers describe the situation when, under the constitution, both the federal and provincial governments appear to have the same authority to regulate a given activity.


5. Generally speaking, there are three types of codes of conduct that may be imposed on a business. List or state these codes of conduct
· The three types of codes of conduct are 
· binding codes
· voluntary codes 
· self-imposed codes.


6. Generally speaking, there are two reasons why a court will declare a statute invalid. State these two reasons.
· The subject matter of the statute is outside the jurisdiction of the government that passed it
· the statute violates the Charter of Rights and Freedoms.

7.  In a federal country such as Canada, the Supreme Court often has the last word. Explain.: 
· In a federal country such as Canada, there are two levels of government, the national government and the provincial governments. 
· Pursuant to the Constitution Act, 1867, each level of government has an independent existence and its own sphere of activity. 
· There are also areas where the two levels of government have concurrent jurisdiction. 
· When problems arise with respect to jurisdiction, it is the Supreme Court of Canada that makes a final determination as to the interpretation of the law and the exercise of jurisdiction.


8.  List four kinds of rights that are covered by the Canadian Charter of Rights and Freedoms.
· equality
· mobility
· legal
· democratic rights.

9.  Explain the notion of concurrent powers as it pertains to the federal system of government in Canada. 
· A federal system of government is different from a unitary system of government.
·  In a unitary system of government, such as the system of government that exists in England, there is only one level of government that makes laws. 
· In a federal system of government such as the systems of government of the United States and Canada, there are two levels of government, the federal government and the provincial or state governments, and law-making power is divided between these two levels of government. 
· Each level of government has jurisdiction to make laws with respect to certain areas.
·  Sometimes the power of the federal and provincial governments may overlap in certain areas. 
· When this happens, it is said that the federal and provincial governments have concurrent jurisdiction.


10. A business can be managed and run in either a prudent and responsible manner or a stupid manner. Explain how a prudent and responsible businessperson would manage and run a new business that he or she has just began as compared to a person who was not prudent or responsible.

· A prudent and responsible businessperson would first familiarize him- or herself with the law. Then he or she would develop a risk management plan that deals with the risks, prioritize them in relation to the business, and implement the plan. 
· Further, he or she would regularly review and update the plan to take into consideration any change of laws or any new laws. 
· Finally, in order to better manage the business, he or she would voluntarily implement a code of conduct by creating one or looking to see whether the business was already governed by one, as in the case of many professions. 
· A businessperson who was neither prudent nor responsible would not do any of these things but would simply run the business as he or she chose, maximizing the legal risks affecting the business and exposing it to all sorts of liability.
· You are a judge sitting on the Supreme Court of Canada, which has been asked to rule on the interpretation of a provision in a new statute and to decide whether it is constitutional. What are the two approaches that you can take and what would be the outcome of each?
· The first approach is to determine whether the words should be interpreted in a broad or restrictive manner. 
· A broad interpretation might result in the provision being found unconstitutional, while a restrictive meaning would leave it valid. 
· The second approach is to try to avoid interpreting the provision so narrowly that the result does not interfere with existing private rights, which may have the effect of frustrating any intended reform.


11. In Canada, law comes from a variety of sources. State each source and explain what type of law comes from it.
· In Canada, our law comes from the Constitution, which is the basic law from which all other laws draw their power. 
· After the Constitution, the law comes from legislation passed by both the federal and provincial governments, as well as subordinate legislation called regulations, which are passed by a specific body referred to in that legislation, and decisions made by administrative tribunals set up by the legislation. Finally, law comes from decisions of the courts, based on principles of law that have been developed in earlier court decisions and to which we refer as case law.

12. The Charter of Rights and Freedoms provides that all are entitled to certain fundamental freedoms. What are these fundamental freedoms? Are there any limits on these freedoms?
· Section 2 of the Charter of Rights and Freedoms provides that everyone has the following freedoms:
· freedom of conscience and religion; 
· freedom of thought belief, expression, opinion, including freedom of the press and communication;
· freedom of peaceful assembly
· freedom of association. These freedoms are not absolute. 
· Section 1 of the Charter provides that the above freedoms are all subject to reasonable limits as can be demonstrably justified in a free and democratic society.

13.  Explain how the introduction of the Charter of Rights and Freedoms increased the protection of human rights in Canada.
· Before the introduction of the Charter, human rights were not entrenched in the Constitution. After the introduction of the Charter, the court could strike down government action that did not conform to the Charter. 
· Government could override court decisions regarding human rights only by-passing legislation notwithstanding the rights contained in it. 
· The Charter can be amended not by ordinary legislation but only by using the difficult amendment process contained in it.

14.  A bartender employed in a licensed establishment over-serves a patron. As a result of the over-service, the patron physically assaults another patron by striking him with a beer bottle. Identify and describe the three forms of liability that may arise as a result of this single incident.
· There may very well be criminal charges laid against the patron who committed the assault. 
· This is a matter of public law and would impose the most serious consequences as a result of this criminal act.
· Additionally, the injured patron may very well sue for compensation as a result of the injuries sustained. 
· The court would be required to determine whether the patron who committed the assault and/or the bartender who over-served him are civilly liable. 
· Finally, liquor license authorities may request a tribunal hearing to determine whether the tavern is responsible for violating regulatory laws that govern the service of alcohol in a licensed establishment.

