LAWS 3202 Intellectual Property
Contesting Property Thinking
January 21, 2019

Questions to ask of the news article
· Who wrote the news article and where was it published?
· What is the general theme that week and what does the news article have to do with it?
· What is going on in the news article itself? What is being said that’s relevant to the theme? What issues do you see?
· Ask questions of the news article that get at its author’s underlying assumptions?
· What are the central arguments of the academic authors and what key concepts do they define?
· How can those concepts be applied to the news article to talk about the issues and assumptions?

Some “do’s”
· Do focus on the news article – that is what you are analyzing
· Do try to get at what the author of the news article is assuming, not just what they are saying
· Do read the other articles and make sure that you understand them
· Do apply the key concepts from the academic readings to the news article to strengthen your analysis
· Do quote definitions and terminology from the articles in your analysis
· Do show, from using them, that you have read all of the articles for that week
· Do have a title that reflects your analysis
· Do write in the first person

A couple of “don’ts”
· Don’t merely describe the content of the articles or the news article – this is an analysis
· Related to the above, don’t think that this is a readings report and you should focus on the biggest or most academic article for your analysis
· Don’t merely answer the questions that are offered as a guide to critical thinking in the course outline
· Don’t do additional research
· Don’t write a mini-essay on that week’s theme
· Don’t conflate opinion and analysis

Christopher May (2015, p. 16) 
· “Crucially, property is constructed and reproduced by state legislation to protect not something previously existing, already recognized as property, but rather to protect certain current interests and in doing so codify their protection as ‘property.’” 
· Property is reproduced by state legislation to protect to current interests and codify their protection as property 
· Things start as non-property and then we make them property 
· Property is not made in nature
· There are things legislation doesn’t touch and they are not property = “commons”
· State legislation = administrative way towards disputes 

Contesting Property Thinking
· Dominant logic is just another logic 
· Property relations flatten the cultural relations 
· Favours powerful over the less powerful 
· Structured relations produced in global relations 
· TRIPS 1994 and CBD 1922 = international agreements
· Intellectual property (IP) is woven in global relations and trade 
· IP rights = solution to economic development in developing economies 
· But create political/economic friction with traditional knowledge and IP
· Before IP agreements, there was a lot of back and forth 
· Rejecting international, promoting global because global = same. Everyone having the same IP rights no matter where you are 
· Dominated by USA
· You couldn’t be a US trading partner if you didn’t change your laws, patents, etc., to align with the US 
· Homogenization 
· Best way for US to do business and make money 
· The logic of IP is the relation between: 
· Unprotected (public domain) = the “commons” (not IP)
· Sources for IP resources 
· Democratic and accessible to most 
· Value of public domain 
· Resources in public domain broadly available for accessor to use 
· Free socio-cultural spaces we can all exercise freedom 
· What is left over after property rights or precedes property rights 
· No ownership rights
· Spatial metaphor 
· Place/space where something/people are for better or for worse 
· Resources for which legal rights to access and use for free or nominal sums are held broadly 
· Commercial/noncommercial binary 
· Public domain rights-based concept = access and use rights 
· Resource is valuable. We do things with resources. Ideas are just ideas without expression 
· Protected (IP)
· Exclusive, blocking, controlling use and access
· Usually denying access 

Two key international agreements
· The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS)1994 and
·  The Convention on Biological Diversity (CBD) from 1992 

Defining the Public Domain
· “Resources for which legal rights to access and use for free (or for nominal sums) are held broadly” -- Chander and Sunder
· Public domain = available to all 
· Cultural commons = available to a particular group 
· Utilitarian theory = to create a robust economy 
· Makes public domain have IP rights 

A dialectical relationship
· “intellectual property thrives in the presence of a robust public domain from which it freely borrows, and the public domain grows as information passes, over time, out of intellectual property” -- Chander and Sunder
· Dialectical relationship between public domain and IP
· IP benefits from robust economy to take from IP
· IP inviting north and west to get to south and east 

The paradox 
· The very same concept can be a progressive tool to curb the excesses of IP in the West while also functioning as the prime justification for the West’s appropriation of non-Western knowledge and culture.
· Progressive tool to curb the excesses of IP in West while also functioning as the prime justification the West’s appropriations of non-Western knowledge and culture 
· Not everything should be IP, it should be in public domain to create a robust society
· Invites appropriation  

The Creative Commons
· At the heat of public domain (robust nation) 
· Not all IP is bad, but the balance is bad 
· Copy left movement 
· Richer public domain by providing alternatives
· Instead of all rights reserved, rather some rights reserved 
· Break open exclusivity 
· The Creative commons was founded in 2001 as a not-for-profit 
· Doesn’t trouble the binary 
· Does not disrupt the author’s work 
· Make public domain bigger 
· Making cultural texts useable 
· Offer licences 
· Download for free to teach how to protect and/or give away property rights
· Give people legal tools to have complex use of property rights  
· Let people use your work for non-commercial uses 
· Attribution, recognition, citation 
· Gives credits to author/creator 
· 1.1 billion are licensed 
· Form of a challenge 
· Fundamental limits 

The Romantic Author
· The single author and the user are negotiating 
· Work still assumed to be owned 
· Comes to personhood when contracted to ownership 
· Mystical construct of original works with uniqueness. 
· Creative geniuses in nature with originality 
· 3 consequences in IP
· 1. Romantic author plays external production of work. External factors NOT important. Based on uniqueness of person 
· 1. Corporate = you are hired and getting paid
· 2. Audience = have an impact on what is created. Involved in meetings 
· 3. Relationship with past works = not totally unique 
· 2. Romantic author as the sympathetic character
· Romantic author is very critical/significant part as a symbolically important resource 
· Author has a disproportionate role 
· 3. Romantic author mediating construct to bridge the gap with work and author to idea and expression 

Romance of the Public Domain
· Chander
· Romance of public domain is central to IP benefitting certain groups over others
· Romance of public domain 
· Resources open to all by force of law, it can equally be exploited by all 
· Very optimistic, even though resources are open to all, typically wealthier countries have the capacity to exploit it. 
· Not everyone wants to exploit the public domain, sometimes they just want to enjoy it and appreciate it for what it is 
· Not everyone is exploiting the public domain at the same rate 
· 2 parts 
· 1. Romance is equally accessible 
· 3. We will want to interact in public domain the same way 

The romance of the public domain
· The belief that because a resource is open to all by force of law, it (can be) will indeed be equally exploited by all – Chander and Sunder

Negative Consequences
· Mutually exclusive, binary terms precluding other solutions
· Denies history of the public domain
· Often conflates Indigenous persons and the knowledge they make 
· Indigenous group and communities are denied autonomous authorship identity
· Legitimates the current distribution of IP rights

Thinking of solutions
· Inalienability
· Property rules
· Liability rules
· Affirmative support

[bookmark: _Hlk536801260]Ontario Arts Council – Indigenous Arts Protocols
http://www.arts.on.ca/news-resources/resources/indigenous-arts-protocols

News Article – Indigenous Arts Protocols
· Negative Consequences 
· Mutually exclusive, binary terms precluding other solutions 
· Denies history of the public domain 
· Often conflates indigenous persons and the knowledge they make 
· Indigenous groups and communities are denied autonomous authorship identity
· Legitimates current distribution of IP rights 
· Made it easier 
· Solutions 
· 1. Inalienability 
· Things cannot be property (e.g. TK databases = pre-labour for someone to exploit it) 
· 2. Property rules 
· Give it to the people or the state to hold in trust for the people 
· 3. Liability rules 
· Not negotiating individual property rights, but royalty apparatus 
· [bookmark: _GoBack]Have to pay for this 
· 4. Affirmative supports 
· Getting grants to propertize 

Questions to think about …
· what are protocols?
· Not static 
· Understanding of what the world is 
· Maintaining Indigenous nation 
· Moral code to conduct ourselves 
· Ethical considerations 
· Honouring protocols
· Respecting something that doesn’t come from you 
· Censorship
· Be proactive 
· Cultural appreciation 
· Inviting a conversation is relational not exploitational 
· Consent 
· why are the interviewees advocating them?
· Guiding principles 
· Acknowledgement 
· Work on the terms of indigenous communities with indigenous principles 
· Respect 
· Have relations with indigenous elders to ethically propertize 
· Community must benefit, not just your career 
· Reciprocity and proportionality 
· Not just about property, but permission to property 
· Responsibility 
· Take care of the people and the ideas 
· Ongoing Process 
· Not rigid, more organic knowledge 
· Include people 
· Enriching art practices 
· Benefiting everyone 
· Indigenous communities want to share their culture 
· Not everyone is motivated by economic means 
· how are the speakers defining culture?
· how are the speakers thinking about property?
· is this an example of what Chander and Sunder call “uncommon property”?
· if so, what type is it?  If not, how would you characterize the protocols?

UN Declaration on the Right of Indigenous Peoples
· Canada ratified in 2016
· No force of law
· Absence of recognition of Indigenous creation or issues in any IP legislation in Canada


