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The citizens of Canada are considered to be blessed compared to individuals who live in other third world countries, or those with less of a bureaucratic structure than the one we see in Canada. However even with our criminal code so well defined and many different keepers of the peace found throughout the country there are still loopholes or gaps that cause citizens to question whether reform is still just an idea of the mind or is it time to finally execute on this thought. Section 231(5) discusses how individuals are charged and treated when there is a death of a person when the death is caused by a person committing or attempting to commit another crime such has hijacking or sexual assault. Normally to convict of a crime there must be an actus reus and mens rea present however this provision creates gaps because it doesn’t take those elements into account and straightforward states it is a charge of first-degree murder. This essay will argue that despite there being good things about criminal law in Canada, it is still not entirely perfect, changes need to be made in regard to the murder provisions, specifically in the mens rea aspect of Section 231(5). Contemporary scientific knowledge aids as another helpful push to try to reform the determination of fault in homicide in Canada as there are a lot of uncertainties that rise with the above referenced section of the criminal code, and the elements that contribute to it, in specific the mens rea element.
In Canada the criminal code specifically states that to convict an individual of a crime there are two elements that need to be present and need to be proved, the mens rea and the actus reus. Both of these elements differ in their own ways and present their own challenges in all aspects of the law specifically criminal, they are used as dependent on one another to determine if someone is guilty or not. The mens rea element regards an individual’s mental state when the crime was committed, it is considered the intent of the crime as in was that person aware of what they are doing and did they in fact have a guilty mind or not. The actus reus refers to the physical action of the crime, did this person actually follow through with what they were planning on doing, this focusses on the action of the crime was the action itself considered guilty in the eyes of the law or not. This essay will primarily focus on the mens rea aspect of crimes and in specific the murder provision mentioned earlier, it is harder to determine a true mens rea intent as what our criminal code bases this on is largely circumstantial evidence. The contemporary scientific knowledge presented in our modern age helps to answer uncertainties when individuals commit crimes as these crimes are not always intentional and sometimes just occur, and the law needs to answer how we properly determine if an individual had a guilty mind and was aware of their actions or not.  There was a famous case that came before the supreme courts of Canada, R v Vaillancourt, where the courts found that serious crimes such as murder create somewhat of a social stigma and thus mens rea needs to be definitively proved by the prosecution to show there was intent of a death, “Vaillancourt was the first case to raise this concept of "stigma," and it was neither clearly defined nor were its origins discussed.” (Grant, I p.658). This just shows that at many times the element of mens rea was overlooked or simply assumed further identifying the gaps in our criminal justice system. Mens rea overall is a difficult element to grasp and prove as no two cases are the same and no one can really grasp what goes on in an individual’s mind except themselves, the criminal code in Canada needs to understand this and not classify all people the same when it comes to serious offences such as murder we need to create strict guidelines not just easy rules that are vague and generic that can be misinterpreted or lead to further uncertainty. Society looks at the justice system as a guiding light and all of these areas of grey can lead to a lack of faith by society which can undo years of reform that is aiming to lead us into the right direction.
The question of reforming criminal law has been an ongoing issue in not only Canada but throughout the world over the course of human history. Lawyers and scholarly law individuals in general have contributed to reform throughout the inception of the criminal law in Canada. As individuals grow and society grows so do crimes we are constantly questioning everything that occurs around us and constantly learning to be better and do better, what better way to be better than to analyze and add growth the area of law that is meant to protect the safety of innocent individuals and displace the guilty ones with restorative and preventive justice. The provision mentioned above that discussed murder of keepers of the peace states clearly that the individual is to be charged with murder in the first degree regardless of whether or not it is planned and deliberate, this completely removes the mens rea element of what is needed to convict someone of a crime, thus creating a large grey area of debate due to accidental or unintentional crimes, reforming this would lead to what many people believe in as a fairer and more clear and concise justice system that targets guilty people specifically and prevents ruining the lives of people who in theory really do not deserve maximum punishment. “All of the articles in this special issue share a number of features in common. Every article either urges legislative reform to address the ambiguities that exist in Canadian homicide law” (Anand, S & Roach, K, p.645). A professor of law, Kent Roach, writes about a series of articles that discuss the criminal code in Canada all share a similar trait which is that when it comes to homicide law reform is much needed, it is not just us a society who feel that the uncertainties in first degree law need to be reformed but also scholarly law individuals. 
Section 231(5) of the criminal code state that: 
Hijacking, sexual assault or kidnapping

(5) Irrespective of whether a murder is planned and deliberate on the part of any person, murder is first degree murder in respect of a person when the death is caused by that person while committing or attempting to commit an offence under one of the following sections:

· (a) section 76 (hijacking an aircraft);

· (b) section 271 (sexual assault);

· (c) section 272 (sexual assault with a weapon, threats to a third party or causing bodily harm);

· (d) section 273 (aggravated sexual assault);

· (e) section 279 (kidnapping and forcible confinement); or

· (f) section 279.1 (hostage taking) (R.S., c. C-34, s. 231)
On the one hand murder in the first degree must be planned and deliberate and for it to be a criminal offence there must be the elements of actus reus and mens rea proved, however this provision abolishes what we know of criminal law and the justice system as regardless of what was stated earlier if a person is murdered during one of the stated crimes it is classified as first-degree murder. It fails to properly grasp the mens rea aspect that a person must have a guilty mind with intent to commit a murder like this, individuals are entitled to proper justice proceedings and this provision already created too much ambiguity in our homicide law. There are many cases in which courts argue over the determination of mens rea in regard to this provision as most individuals charged under section 231 in general don’t have the intent to commit murder and it is neglected by the justice system.
For example, one so case that shows reform is needed to this provision is R v Kirkness, a case where two individuals broke into the home of an elderly woman in order to steal a few things, and one man sexually assaulted and eventually killed the elderly woman. In the original trial “Both the appellant and Snowbird were charged with first degree murder.  Snowbird was convicted of that crime while the appellant was acquitted.” (RvKirkness). Kirkness did not kill the woman nor was he involved in the sexual assault but due to the unfair provision stated above of section 231(5) he was charged equally, eventually he was acquitted as the courts found different interpretations of what is considered “while committing” from the above provision and he was charged with manslaughter. The court was more concerned with the phrase while committing in this case that for a moment an individual’s life would have been destroyed because of what his co-accused had done, it can be argued that if he wasn’t there in the first place he would have never faced this but in a system meant to create reform and justice the court did not focus on who did what rather on the interpretation of the provision. If this provision was reformed in regard to the element of mens rea individuals like Kirkness would not need to go through appeal processes, and it would further their trust in the justice system. 
There is a huge argument within the law society of whether or not in murder and homicide cases there needs to be objective or subjective mens rea. As stated earlier mens rea is the guilty mind of an individual and whether or not the crime committed was premediated, objective mens rea can be described as what a normal individual in society and how they would react in the situation of the accused. Subjective is more straight forward to the definition as it can be described as the accused must have intended to reach the outcome that occurred. In a controversial case, R v Martineau, the supreme court of Canada concluded that to satisfy the element of mens rea in murder, “As I have stated, we are dealing with individuals that have committed murder and have done so with the now constitutionally mandated mens rea of subjective foresight of death.” (RvMartineau). This was controversial because the case, similar to the one aforementioned, involved a break and enter with two individuals where the murder was only committed by one but both accused were charged with first degree. The supreme court concluded that Martineau should have faced a lesser charge as he had no subjective foresight of death, his mens rea was only to the extent of breaking and entering and not the taking of a person’s life. The judges in this case decided that when a crime of forcible confinement is committed it “markedly enhances the moral blameworthiness of an offender” (RvMartineau). Simply this means that whether or not there is a guilty mind or mens rea present these types of crimes are to be found of a first-degree charge, this contradicts everything we learn because the hardest element to prove in a criminal case is completely being neglected in this provision and sort of represents the idea of if things get hard then just quit. It is hard to view the criminal code of Canada in this country and something so immature however we are forced to believe this when we choose not to reform provisions such as section 231(5). 
Craig Bell part of the Alberta Law Review wrote an article where he said “The rationale of constructive murder provisions is that “one who commits a felony is a bad person, with a bad state of mind, who has caused a bad result."” (Bell, C, p.714). The mens rea element of first-degree murder provision section 231(5) is crucial in regard to understanding and clarifying not only our criminal code but also our justice system. He criticizes the way the courts use forcible confinement in determining whether or not a murder should be classified in the first degree, there have been 3 reported cases of this forcible confinement in Canada, however there have been 5 reported cases where forcible confinement was used for a murder conviction. He goes on to say “Such expedience is an insufficient basis on which to justify the rule.” (Bell, C, p.714).  This isn’t to say that murders that occur due to the cases listed under section 231(5) aren’t worthy of a maximum conviction, however it isn’t always as simple as that as some that are not worthy are overlooked because courts neglect the mens rea in order to obtain a conviction. Death regardless of its circumstances is very serious offence however to classify all murderers, where death is caused due to other criminal acts, the same is simply negligent in nature and reform needs to be initiated to clarify this provision to prevent any issues down the road. “The subjective knowledge of death requirement needs to be made more meaningful by returning to first principles that distinguish between subjective and objective forms of fault.”  (Roach, K. W., 2010, p.702).  There is a clear difference from intentional murder and those that are a consequence of other crimes that are being committed. Mens rea in regard to first degree murder provisions need to be re-evaluated, acting in a careless manner and acting with the purpose to cause harm are two completely different offences that need to be punished in different manners, clarification is a must.

Even though Canada does not currently have a Law Reform Commission, there was a time when we had The Criminal Law Revision Committee. This committee in a report once mentioned that mens rea in murder needs to be analyzed by looking at intention and, "the state of mind of a person (i) who wants the particular result to follow from his act or (ii) who, though he may not want the result to follow, knows that in the ordinary course of things it will do so". (Criminal Law Revision Committee, Fourteenth Report, p.4). This leaves a lot of uncertainty as to what can be called reckless killings, or in other words majority of murders that occur under section 231(5) of the criminal code. This report as well as various others as mentioned above all propose a reform of homicide law in Canada due to contemporary scientific knowledge, as ignorant as it may sometimes sound things just happen and we need to clarify the criminal code for homicide law in order to accurately enforce the law. Negligence is not a term that should be used when defining or analyzing the law in Canada, unfortunately it is a term that comes up more often that it should, and I believe that reforming the mens rea aspect of first-degree murder provisions in specific the section aforementioned is an important step that is needed. A Canadian lawyer and previous president of the University of Saskatchewan, Peter MacKinnon, shares similar thoughts and even wrote a paper on murder in Canada and reform required. “In other words a distinction is to be drawn between ‘means to end’ and ‘consequences of acts’. The former can be… planned and deliberate conduct. The latter are its possible or probable by-products.” (MacKinnon, P, p.137). This relates back to mens rea as a means to an end can be viewed as intention, to murder, and consequences of acts can be viewed as simple recklessness, sometimes thing just happen. There are clear differences between both of these aspects, however it is these same differences that play an important part in showing the law that both of these crimes have similar conclusions however they have different paths and should be treated as so.  

Beyond all the facts and cases that have shown scientific and theoretical evidence of why the mens rea element of first-degree murder provision section 231(5) requires reform there is also the human aspect behind the need for reform. Just as no two cases can be tried exactly the same as crimes are never identical, neither are the individuals who are accused of committing the crime. Every person in society guilty or not is different from one another and a person’s upbringing, social circle, cultural background, all affect and impact how they perceive the law and how they live their lives. An individual brought up in a sheltered household without ever having to live a worry would see the law as perfect and say that the punishment always suits the crime because they have never been in a situation to know otherwise. Whereas an individual who has grown up through struggle and seen first-hand the gaps and falls of the legal system would beg to differ and constantly wish for reform and change. “It is therefore problematic to blame people whose makeup constitutes a marked departure from the norm, for acts that are consistent with their makeup.” (Skolnik, T, p.324). Terry Skolnik describes how it is hard to determine the objective mens rea of individuals if we do not properly consider their makeup, who they are, what makes them different, how did they become who they are today. Some people are not aware of what the norm is because they are so distant and he poses the question of how do we just neglect their state of mind or mens rea and just give them a charge that is too generic to all. MacKinnon also touches base on the uniqueness of murder by saying “Murder is, after all, a unique crime, but it is the way in which it is said to be unique that is important. (MacKinnon, P, p.147). As there are differences with individuals there are also differences in the types of murder, or unlawful homicide as used by some, and thus it cannot be ignored that there needs to be clarity and discretion when citing charges for specific crimes and this can only come from reform.

Canadians are amongst the lucky individuals that live in a society where change and reform is consistently amongst us from law reform, to reform in our late-night television programming. As society consistently pushes to be better so do the laws in our criminal code, and reforming the mens rea intent element of first-degree murder provision 231(5) is crucial to continuing this growth and prosperity in our country. This section describes the punishment and determination of fault for individuals who commit specified crimes that attempt or in fact do lead to the death of another, it states the charge will be first-degree regardless of intent or premeditation. As discussed throughout this essay there are gaps and grey areas in regard to the mens rea of this murder provision, and the law needs to begin addressing these. Our system made to protect us should not leave individuals to always appeal to our decisions as it shows lack of faith in the entire system as a whole. Using contemporary scientific knowledge and reform of the mens rea element in the determination of fault in the law of homicide is pivotal in strengthen the faith of individuals in the justice system and law of this land. Once a legal provision is stated in the criminal code it should be concise and accommodating enough so that individuals are not constantly feeling betrayed and relying on appeals, a first mistake first consequence structure is what we should aim for. Nevertheless, reform is needed and this essay has gone into detail regarding not only if or if it isn’t required but also why it is necessary. In conclusion, section 231(5) is helpful for the courts in guiding them as to how to judge certain proceedings but the gaps need to be clarified to be in accordance with Canada’s value and morals as a democratic nation for the people.
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