The Contract as a type of Obligation
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General rules, the Freedom to contract,
Classification of types of agreements, of types of Contracts – 
Obligations outside of contract 
(Readings: paragraphs 53 to 100, 375-394).

GENERAL RULES:
Preliminary accessories rules ** exam questions 

3 kinds of obligations
1. Contract
2. Liability (torts) 
3. Obligation to take care of someone’s property (not in contract)

The first obligation comes from contract 
· S.1371 to 1384 (general rules of contract) 
· S.1371: Persons, a contract between 2 people, an obligation which forms its purpose, in the case of an obligation of a cause. Contract has to have a legal object 
· S.1372: yes, there’s not just a contract there’s more, from any action of yourself in which they are repaired by the law 
· S.1373: (1) It is the famous legal purpose, is you the purpose of your contract legal. Trying to define the purpose 
· (2) The debtor is bound to render an obligation that is possible has to possible for mankind, we have a certainty of what has to be done, or what quantity has to be delivered. It is determined or will be determined when the time is right. 
1. Must be clearly possible
2. And determinable 
· Ex: commodities, were going to buy wheat at the doc of Montreal and it has to be there by next week to go to Africa, the price will be determined on the day the delivery (IT IS A DETERMINABLE PRICE) It can’t be to be determined but it must determinable in a specific way
· S.1374: Has to be determined not really important
· S.1375:
· S.1376: The law applies to government (state)
· S.1377: ** (1) What follows applies to all contract. Rules apply to gifts, rent, contract not only sales. The apply every meeting of the minds (To the intent/wills). In theory as soon as you have an agreement mind to mind it is binding. 
· (2) for certain contract certain rules will apply like sales. Please except specific rule for specific circumstances
·  S.1378: ** EXAM** A contract is an agreement, as soon as you have an agreement is a contract. IF WE HAD AGREEMENT WE HAD A CONTRACT
· S.1379: a contract of adhesion, you had no choice but to go with this. You’d have to adhere to their terms or walk away, they dictate the terms you have no power to negotiate, that does not make the contract less legal. 
· (2) its negotiable or not negotiable 
· S.1380: a contract is synallagmatic (reciprocal obligations) = you deliver, I Pay)
· S.1381: A contract is onerous when each party obtains an advantage in return of his obligation a gift 
· S.1382: A contract is commutative(binding), at what date and what time was the contract done. It is commutative the time it is formed (it is enforced when it is formed)  
· When: When the meetings of the mind occurred 
· S.1383: there are contracts that will last all summer or that will last one moment 
· S.1384: ** If a human being makes a purchase for himself for his home and not for his business it is a consumer contract.
·  If you can prove if the contract is by adhesion and a consumer contract that does not contain the clause where referring too.

· S.1416: **EXAM** Any contract which does not meet the necessary conditions may be annulled. Missing an essential part of the contract, if you don’t meet the conditions you’re out. 

The Freedom to contract, *** IMPORTANT
· The source of law (class 1) is always applicable unless you have a contract. 
· The contract becomes the law between the parties, it is in the freedom to contract, you can write whatever you want unless illegal. 
· If you agree that you want out it is a contract amendment 
· S.1434: freedom to contract. Any obligation that are naturally inferred. You must them also. 
· The contract binds the parties, 

Classification of types of agreements, of types of Contracts
3 ways to kill a contract
1. Void (something illegal) 
2. Terminated for default (you never delivered)  
3. Mutual Agreement, an amendment of the contract 

· S.1439: a contract cannot be voided, terminated, modified or revoked or by agreement of the parties 
· S.1385: When and where is your contract formed: it is formed by the sole exchange of consent (It is binding as soon as there is an exchange of consent) as soon as the meeting of the mind. When you by land it has to be in writing (cannot buy a house with just a handshake) for any contract, as soon as saying yes Unless the parties’ subject to have a written agreement. 
· Is yes, an automatic contract: NO. If the offer is complete and you say YES to that, you’ve got a contract. Make sure your offer is complete 
· S.9: you can disregard the rules of the civil code, and that the text of the contract is the rules to follow but not from those of public order. 
· Public order: S.1411, S.1413
· S.1411: A contract whose cause is prohibited by law or contrary to public order is null
· S.1413: A contract whose object is prohibited by law or contrary to public order is null (ALWAYS USE BOTH IF TRYING TO REFEFRENCE in exam) 
· Agreement to not compete: Against common sense, against public order.  
· Ex: cannot compete, you can’t compete can’t take our client Canada wide and for 10 years (it is against public order) 
· Consumer protection Act S.8 and s.9
· Consumer protection = To plead lesion (plead poor) 
· Liquidated damages:  a clause in a contract that says the parties hereby agree if the delivery is late we will pay 1 million damage. You can’t sue if something goes wrong because you have already agreed on the amount 
· S.1623: at the end, the court decides if the clause is abusive 
· Good faith in contracting: full disclosure, you have to tell all the truth and not withhold any facts. If you discovered after they lied it’s an annulment. 
· S.6: good faith in contracting and honest performance
· S.1375:

Ex: Bhasin v Hrynew 2014 : Supreme court says you gave him a franchise and now he is selling your merchandise, and now you gave merchandise to someone form half a block away with better price. And that you owe money to the complainer. So, he had to pay him. 

· You must be at least respectful of the contract 

Methods of contracting: 
Term contract: you don’t have to pay at once, it’s like rent (rent is a term contract), even the law says, if ever you do not pay you lose the term and you must pay for the full 12 months. If ever you default you lose the term.
· Term Is a benefit
· You may lose if you are in default
· S.1508- 1517

Conditional contract: an implied condition, ex: Clean the drive way. An appearance of a condition triggers you must preform 
· 1497-1507
EXCEPTION: There is one condition that will not be accepted: if one of the two sides gets to decide everything does not work
· S. 1500
Alternative obligations: You will not often. We have to decide what we are getting delivered.
· S.1545- 1551
Divisible amongst the parties: must be in writing Check individual person 
**Solidarity liable: the obligation to pay the rent 1 check for everyone 

· Solidarity is automatic(assumed) if it is a business transaction ex: I want to sign rental agreement for a restaurant with me and my wife, we will not add that we will solidarity liable. Sec.1525 p.3 says that you must pay even if your wife leaves 
· If it’s not a business you have to write it, if you want the people to be liable to pay the amount (ex: student apartment)

Divisible: 
· S.1519: its naturally divisible unless the parties say otherwise. Normally they will say it is indivisible 
· They want one payment not multiple but if you don’t say it is indivisible 
 Indivisible:
· They want one payment not multiple 
· Sometimes it is not naturally divisible 

Obligations outside of contract 
Liability outside contract:
· These obligations are imposed by law they always imply when you are administering the goods of someone else. They’ve entrusted you with it. 
· S.1301-1314: general rules for anybody running anybody else’s affairs. 
· Ex: they hire you as a volunteer because your bro will play on the team, you are the board of director you have now rules to respect because you have someone else’s affairs to take care of 
· Simple administration** , Just take care = Maintenance - HIRED BY A FRIEND
· S.1301 
· Full administration** Make the company better improve it - HIRED BY A BUISNESS
· S.1306
· S.1307 (you will be paid) 

· S.1482: managing the business of another 
· S.1483:
· S,1484(2) administrator of the property of another charged with simple administration 
· WRITE SEE 1301 TO 1314  

Reception of an undue payment:
· S.1491: if you get money that is not yours, you must give it back  
Unjust enrichment 
· S.1493, S.1494: often pleaded unsuccessfully in cases of separation of common law partners. Person who is enriched at the expense of another there has to be causal link. 
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