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Sections 91 and 92 of the BNA Act- with respect to Crim. Justice system, powers are divided

91- 27. The Criminal Law, except the constitution of Courts of Criminal Jurisdiction, but including the Procedure of Criminal Matters- criminal code…
92- 14. Administration of Justice is provincial- basically, the province implements the criminal code.
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Ministry of Public Safety and Emergency Preparedness- In charge of RCMP.
RCMP now more responsible for information gathering(supposed to be CSIS)
Asses risks of criminal activity/public disorder.
Juristat
Police make decisions which affect the whole system- criminality and those convicted of criminal offences are different.
Not all offences reported
Some crimes reported less than others ie sexual assault/ domestic abuse/ white collar crime (embezzlement)- low reporting rates. Car theft/ damage, robbery usually always reported. 
Some victims report crimes less than others
Police must make decision about who to charge- some cases tricky.
Decision who to charge, what to charge them with, or to charge them at all. 
What do we do regarding detention?- give summons, release on bail or keep in pretrial custody.
If held in pretrial, lots of evidence suggests that you are more likely to be convicted in the end.
The way the police describe the “event” often has a large effect on bail.
Police overcharging- laying many charges against one person hoping at least one will stick. Encourages guilty pleas- gives crown bargaining chip.
Differential enforcement.
Risk theory- what are risks of crimes? What kind of actions can we protect ourselves with? 
Mechanisms of accountability
Trial- tests evidence against the person.
Complaints to police boards.
Ontario Civilian Police Commission.
Tort of Negligent Investigations- Hill v. Hamilton and Wentworth Police.
Constitutional Tort- if constitutional rights are violated by police, under section 24.
Social media… such as youtube or facebook- videos…
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Bail hearing- first involvement of Crowns in the Criminal process
Average sentence- less than 30 in prison
Approx. 33% of people found guilty in adult criminal court go to prison- the rest are getting probation or fines etc…
These stats overlook pre-trial detention… more people today are being held in pre-trial custody in provincial detention centres.
# of people on remand exceeds the number of people who are sentenced to provincial custody.
Bail not supposed to be punitive, however turns out to be punitive.
People denied bail often face longer sentences- while in detention you can’t seek employment, attend rehabilitation etc.
Homeless people- no permanent address- not likely to get bail.
Bail essentially violates innocent until proven guilty.
“reasonable bail”??????
Non Caucasian accused most likely to not receive bail
1960s- norm to hold people without bail (bail bondsmen)
Surety’s
Bail Reform Act, 1971- tried to codify the basis of allowing bail
Also gave the police the power to issue an appearance notice- means you don’t have to go before a judge or JP, but rather release the person and tell them to appear in court at a specific date.
New laws (Crim Code) provided 2 grounds for detention- crown had burden of proof to prove that there were reasonable grounds to keep the person in custody. 1. detention was necessary to make sure the accused appears in court. 2. Necessary to detain the accused to maintain public safety. 
Bail hearings sometimes referred to as “show-cause hearings”
Changes in criminal code in the past 5-10 years have made it harder to get bail.
Section 515.10.c… (confidence in the administration of justice- not risk of public safety, but rather a risk of people losing faith in the justice system)
Focuses on likely outcome at trial.
Also, some cases have reverse onus- such as firearm cases- accused must prove that they can be released.
Various types of bail
Recognizance
Bond
Surety- person who posts a bond, and is generally forced to exert pressure on the accused. Bond can be withdrawn. Often referred to as “Jailers of the community”
With or without conditions
Cash bond
Or no bail.
Crown, under policy, must agree to reasonable bail.
No time to have bail hearings for all suspects- if crown consents release and something goes bad, crown looks bad.
Crowns tend to err on the side of caution…
If crown consents to release, there can be conditions- such as bond or curfew… etc
These conditions not supposed to be punitive…
Theoretically, crown should only ask for the minimum number of conditions to ensure appearance and public safety- be as unrestrictive as possible.
Crown has power to pressure accused into a release with many conditions that may be over restrictive.
(can ask leading questions at bail hearing)
some bail conditions may be inviting a breach 
ex- telling a severe alcoholic to not drink while on bail
failing to comply is an offence
Administration of justice offences
Fail to appear, breach of probation, unlawfully at large, fail to comply with order, other admin of just offences- taken very seriously by courts- judges see it as ignoring their power. Also, these offences make it hard to get bail in future cases.
Attorney general doesn’t get involved in many prosecutions (some special cases) but rather makes broad policy decisions.
In Canada, it is important that the role of the crown is separate from the role of the accused- unlike in the US and in other jurisdictions.
Crown is not a victims advocate
If likely to not achieve conviction, crown supposed to withdraw charges at early stage.
Disclosure- Crown has to give all evidence against an accused to the defense. No similar obligation on the defense.
R v Stinchcombe
Accused has a right under s. 7 of CCRF to full disclosure in timely way- if not, can result in a stay of proceedings.
Diversion- if accused does certain things that crown says, they will stay proceedings.
Crown gets to elect whether to proceed in prosecuting the offence as indictable or summary
Most offences in Crim Code are hybrid offences- ^ crown decides.
Majority prosecuted as summary- cheaper, faster, easier (no jury…)
Plea bargaining- roughly 85% of cases, accused pleads guilty (usually a negotiation between Crown and defense regarding the plea and sentence)
Takes away from openness of the justice system- bargaining done behind closed doors
Crown often very motivated to settle…
3 types of plea bargaining
Facts
Charges (relation to overcharging?)
Sentences (joint submissions- almost always accepted)
Crown attorneys supposed to be fair in cross examinations and closing statements
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Defense lawyers
discretion with respect to plea negotiations
In some cases, defense counsel has pressured people into pleading (sometimes in good faith)
Sometimes fail to take the presumption of innocence seriously
May be representing someone who is innocent
Defense lawyers tend to identify with the Crown, judges, probation officers. 
Structure of legal aid program encourages guilty pleas (make almost money getting a guilty plea as taking a case to trial)
Financial motivation to get a guilty plea
Often run into difficult ethical problems
Layton- his friends ask him how he lives with himself.
Not up to defense lawyers to determine guilt or innocence
Right to counsel etc in Charter.
Defense lawyer there to hold crown to proper burden of proof.
More adversarial- crown is the minister of justice, defense is more adversarial…
Defense lawyer cannot mislead court in the interest of their client- while defense lawyer, also officer of the court.
Neither crown nor defense is allowed to put witness on the stand if they know they will perjure themselves. 
Layton- greater questions of the defense lawyers role.
Cross examining a crown witness- what do you do when you’re cross examining a witness when you know they are telling the truth? How aggressive can you be? 
Some lines of questioning will damage reputation- could suggest that she’s mistaken, but cannot say that she’s lying. 
Sexual assault cases- should back off on cross examination of victim… (equality)
Not supposed to disclose case to the other side (unlike the crowns)
Charter right not to be compelled to incriminate ones self (if defense had to disclose all information to crown, then that could be self incrimination)
Defense lawyers often conduct their own investigations- might want to come up with more witnesses
What if Private investigator finds evidence that hurts your case? This is why defense lawyer doesn’t have a duty to disclose.
Austin Cooper- defense lawyer comes into possession of physical evidence- murder weapon…
If you put that in your desk, could be charged with obstruction of justice
In these situations, tread the middle ground
Turn gun over to police but don’t tell them where you got it from.
Difference between not disclosing verbal admissions and concealing evidence.

Crime
Great deal of discretion around defining offenses
More vague the description of the offense is, the easier it is to convict someone with an offense
What should be criminalized?
1. Social shaming
2. Regulatory schemes
3. Civil actions: tort/contract
4. Government agencies- CAS, customs…
5. Education
6. Institutional controls
R v currier
Power of judges to make case law
Judges- impartial, listen to argument and then reach a decision
Judicial discretion
Judges required to interpret the law- differences in interpretation…
Could reach the line where they are no longer interpreting an offense but rather creating a new offense
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Victims want:
Justice/ retribution- proportional punishment
Compensation
Agency- input – surrounds most of the current rhetoric
Revenge- no limits (as compared to retribution)
Recognition of a violation of ones rights

Victims want more say with regard to the actual prosecution
What charges are laid, trial, sentencing…
Criminal offences- always against the state.
Drawbacks of formal criminal justice system- excluded the victim of the crime
Crowns- not victims advocates, rather ministers of justice…
Crown looking to make its case- doesn’t care what your point of view is
Could be subject to very aggressive cross examination
Once the complaint is made, victims lose control over the process
37% of people victimized by crimes report it.
When people are victims of dangerous crimes, they often get involved with political activism.
Victims movement
Emerged from Victims self help groups
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Finishing victims first…:
victim witness assistance- brings victims issues to the attention of the crown attorney
Few victims fill out victim input statements- statements generally seen as symbolic gestures. 
Restitution order- standalone order- filed in criminal court, but same as a civil court judgement. The point of these orders are to essentially help the victims- get funds for therapy etc…
Victims must be given a notification on when the offender is going to be released. May attend hearing and make submissions.
Crown is forced to think about all of the victims- if they take too long on one case, others may be thrown out and the victims of those cases will not be happy.

Concern about drugs started with opium- because of its affiliation with Chinese immigrants.
Skyrocketing number of possession of marijuana charges between early and late sixties- higher levels of enforcement…
Experts have professional interest to exaggerate danger of certain activities. 
One reason RCMP was kept was to have jurisdiction over the antidrug movement.
Economic commitment in enforcing drug laws…
A lot of drug use in prison- supposedly easier to get drugs in prison than on the street.
Guards turn a blind eye to smuggling- they don’t want to deal with people going through withdrawal.
Some people think that it is better to treat drug use and abuse as public health problems.
Essentially a jurisdictional conflict
Harm reduction approach- insite a good example- control/ take the risks out of dangerous activities- ie shooting drugs
Public health approach may be the better approach to take.
Alcohol use seen as cause of crime
1. skewed statistics (when people are committing crimes intoxicated, people are more inclined to be caught- because they aren’t being as careful)
2. Cognition- inability to perceive consequences
3. loss of inhibitions
4. loss of judgement- thinking innocuous statement is an insult
5. cultural forces- part of a culture of masculinity (essentially cultural conditioning)
6. permission
7. working up courage
8. other side- victim is drunk
9. social connection
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judges have lots of discretion (duh)
Community based sentencing- sentence should be served in the community- essentially give back to the community. 
Judges ability to impose sentence within the community depends on availability of services in the community. 
Fed govt- legislate criminal law (criminal code)
Prov govt- administration of justice- crown attorneys
Health care and other related services.
Up to municipality or province to provide people with services. 
Therefore every province has different services to dispense justice… if the provinces do not have certain options as set out in the criminal code, no one enforces them to have these options.
Alternative measures- crown offers alternative measures- crown stays charge, and in return person has to participate in activity designed by the crown which is generally geared towards rehabilitation.
John school- good example
Must be willing to accept responsibility for offence- all crown discretion. Judge cant force crown to stay charges- only crown can.
Discharge (stemmed from many drug convictions)
Absolute or conditional
Judicial discretion
Finding of guilt, but no conviction
Absolute- free to go- policy of RCMP to grant pardon after one year
Conditional- involves period of probation- automatic pardon after 3 years. 
Suspended sentence
Conviction and criminal record
Involves probations.
Probation
Conditions not supposed to be punitive.
Must relate to offence in some way
Probation services administered by provinces.
Defense needs to be careful- must make sure that their clients are able to comply with probation conditions. 
Imprisonment- supposed to be a last resort
Federal and provincial systems…
Discretion- corrections officials- what conditions, what services
Conditional sentence- youre not put in prison- allowed to be in community, but conditions
Can included conditions purely designed to punish the person. (should include some condition to make life less pleasant for offender)
Common condition- house arrest. 
Intermittent sentence- served on weekends
Helps people keep their jobs, but still imposes punishment
Not imposed very often
One reason is because conditional sentences are available
Other reason is because of overcrowding of detention centres
Punitive populism- popular opinion 
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Mandatory minimum sentences- may encourage people to plead guilty to lesser offenses. 

Childhood- social construction
Teen culture
Children and women need protection
Status offence-depends on your lifestyle. 

See notes on web ct
YOA- prevention better than punishment
Needed because of charter- under jda, young people being denied due process rights.
Removed status offences 
Max sentence was 3 years
Lots of young people guilty of offences against the administration of justice
Raised maximum sentence in mid 1990s
Presumption- reverses onus of proof- have to
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 persuade the judge otherwise

Specially designed courts which bring expertise to combat specific social problems.
Not concerned with punishment, more concerned with dealing with things on a more holistic level.
Address the underlying causes of criminality. 
Associated with the idea of the therapeutic jurisprudence movement. 
Law can be an agent for providing therapy for social/criminal problems.
Legal approach vs public health approach- combination of the two…
DTC’s- arose from frustration of seeing people with drug problems coming into the system over and over again… need to address the addiction issues. 
Initiative of people who work in the justice system. 
Mental Health Courts
Work with people who aren’t actually able to be held not criminally responsible, but do have mental problems, and who committed somewhat minor offences. 
1960s- movement to de-institutionalize people held in mental institutions.
Response hasn’t been to give the mentally ill the social support they need.
Domestic Violence Courts
Arose from political activism which came from the feminist movement. 
Generally address issues of dependence and equality.
Measures acted upon are the measures which are the easiest (quickest, cheapest, etc.)
At this time, number of women lawyers started to increase. 
Policy to mandate that police lay charges in all DV cases. Also mandated that crown attorneys cannot withdraw charges.
First 3 prosecutions were not convictions of men for the violence, but convictions of women for perjury etc because the women didn’t want to go through with the prosecution, but they had no other option. 
This makes people a lot less likely to call for help. Once you make the call, you are making the decision to enter the criminal justice process- charge, trial, conviction and punishment. 
After loss of discretion, dual charges became more common- both the man and women were charged for the same situation. Difficult to tell who instigated. 
DV different from other offences. 
Wanted police to gather statistics 
Victims services office- trying to make sure victims have their own needs met. Proactivity.
Psy Knowledge’s- psy= disciplines that deal with mental health. Knowledge. 
Drug Treatment Courts
Close ties to centre for addiction and mental health.
Relationship between people providing therapy and the court itself. 
For offences which would have a punishment of no more than 9 months.
“Drug Treatment Court Team”
process lasts for about a year.
15% percent of participants actually graduate from the program- the rest are expelled or withdraw. 
These people usually older and more educated… most likely more motivated.
Concerns about lack of transparency
Also possibly due process. 
Could be easier to just take a sentence than go through drug treatment court
Must admit breaches…
Persons entire lifestyle often under scrutiny. 
Where should we put our resources?
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Aboriginal Justice
Residential schools
Represent 3% of population
18% male inmate population
23% female inmate population
overrepresentation leads to poverty of aboriginals
harder for aboriginals to get bail- cant come up with bail, don’t have jobs, cant find a surety, don’t have a permanent address.
Aboriginals not good candidates for non custodial sentences
S. 718 (2)
R v Ladue
Convicted of manslaughter
Manslaughter very broad
From conditional discharge to life in prison.
SCC- sentencing judge mad a mistake- but sentence still appropriate.
Judicial notice- fact that is notorious that they take notice of without having to see evidence of it. 
SCC also said that judges need to consider cultural factors when sentencing aboriginals. Judges should be proactive in finding alternatives to imprisonment. 
Possibility of conditional sentences?
Explore restorative justice approaches (RJ- focuses on involving all the parties- victim, offender, and community at-large. Sees crime as disruption of relationship between offender, victim and community.)
Set up Gladue courts- try to address and implement the Gladue decision. 
Help aboriginals get bail. 
Provide liaison between programs and judges. 
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Sentencing circles- members of community sentence an accused.  

Often occur in murder cases
Also when the issue is “who did the crime”- as opposed to whether the person had mens rea or not. 
Wrongful conviction cause arose from pretrial problems
Caused often by discretionary practices
Lots also occur from innocent people pleading guilty
“business as usual errors”-low profile wrongful convictions
high profile cases occur from too much attention- high desire to convict someone of heinous crimes
George Dangerfield
Reluctance to recognize failures in the system.
Little law in “criminal law”

Page on Web CT
Tunnel vision- focusing on one theory
Public pressure
Eyewitness testimony considered very unreliable
Memory can be shaped by a variety of ways- interviewing witnesses together one cause 
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Jane Doe
Similar issues as in wrongful conviction cases
Rules of evidence
Suing for damages under section 24 of the charter
Way that they investigated the sex assaults
Discovery- civil actions
Justice Mcfarland
Puts police info in her judgement to help jane doe make it political
Terrorism 
Hilary Clinton- War vs trying terrorists

FLQ crisis
Sunset clause
Means that legislation will expire on a certain day
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