INTRODUCTION

Lesson 1 will take you through some of the broad legal concepts surrounding employment and labour law in Canada today, and provide context as to what the courts and tribunals define as “the workplace”. 

1.1 Introduction

Often when we hear the phrase “employment law”, we think about different legal issues which effect the relationship between an employer and its workers.  In truth, human resource departments expose themselves to legal liability well before an employment contract formally begins, and in many cases, well after the employment relationship is severed.

Let’s think about the different stages of the employment relationship if we define that term in its broadest sense.  We will discuss the specific legal issues applicable to each stage as we move through the course.

Recruiting

The efforts undertaken by an employer and its human resources department to create a pool of suitable candidates from which they will hire a new employee or employees.

Selection

The methods used by an employer and its human resources department to narrow the field of recruited candidates into best available candidate for the vacant position.

Hiring

The act of making a valid offer of a contract of employment to the selected candidate.

Employing

The period during which the candidate is now an “employee” of the specific company.

Terminating

The act of “severing” the employment relationship between the employee and employer, which may often lead to “post-termination” obligations for each party.

1.1.2 Employment Law and Labour Law

It is also important to understand that not all workplace relationships are governed by the same set of legal principals.  For the purposes of this course we will be classifying the employment relationship in two distinct categories:

A. Employment Law: those workplace relationships where there is no union representation of the employees and where the relationship is governed by principles of employment law and a variety of employment-related statutes.

B. Labour Law: those workplace relationships where the employees are represented by a union or bargaining agent, and where the relationship is largely governed by a negotiated contract called the “collective bargaining agreement.”

The first few modules of this course will focus on “employment” law.

1.1.3 Your role as a human resources practitioner

Many of today’s human resources professionals are asked to be experts on a wide variety of employment issues.  Your role is not to act as legal counsel to your employer, but you should have an understanding of many of the legal issues that surround the workplace relationship, and be able to identify potential pitfalls that your employer may be entering.  Ultimately, a very important part of your role is to help your organization avoid liability in the exercising of its employment policies and practices.

1.2 
A Brief History of Canadian Law

Ask yourself:  What is the Law?  Laws are essentially the rules that govern relationships and behaviours within a civil society. But where are these rules, and how do you know which rules apply to your situation?

The Canadian legal system and the legal systems in all provinces except Quebec evolved from England, and what is referred to as “British Common Law”.  The Common law system is practiced in most countries of the British Commonwealth as well as the United States.  It is a system which relies heavily on the concept of “precedents”, whereby the law evolves as the courts interpret and re-interpret various legal situations.  These decisions are know as precedents, and it is important to understand recent precedents the courts have established regarding workplace relationships.

As well, both Parliament and the various provincial legislatures enact “statutes” that also make up “laws” in Canada.  Whether the organization you work for is governed by federal or provincial legislation depends on whether your organization is in an industry that is regulated by the federal government or the provincial government.

Some examples of Federally regulated industries include:

Telecommunications

Airline Transportation

Broadcasting

Most companies in the service industry are regulated by provincial statutes and thus subject to the laws of the province in which they are doing business.  Your employer will know in which jurisdiction it is doing business.

In this course, we will be discussing federal statues as well as those in the province of Ontario. 

1.2.2. The Common Law Court System

The most common way human resource practitioners will become involved with the court system is when an employee or former employee decides to “sue” his or her employer/former employer.  During this course, we will be looking at many of the more common causes of action that employees take against their employers.  When people sue each other, or sue corporate entities, they do so in the Court system, and thus become subject to the “precedents” discussed above, as well as the rules of court in that particular jurisdiction.  

Most employment law situations are governed by “contract law”, which in essence is all of the historical precedents in which the courts have interpreted various legal cases surrounding “breach of contract”. All workplace relationships are in one way or another, a form of “contract”, and therefore the courts throughout history have ruled on countless employment law situations.  There have been enough cases that a smart human resource practitioner will be able to identify the issues in a particular situation and have some appreciation for how much liability his or her company may be exposed to.

Notwithstanding the impact of precedents, it is extremely important to understand that courts are not only courts of law, but are also courts of equity.  Generations ago in the British empire, there were separate courts of equity, to which people would appeal if they felt that the law would not render a fair, or equitable, result.  This is not the case today.  Never underestimate the court’s willingness to dispense a decision it feels is fair, even if the law upon which it relies to reach that decision is somewhat questionable.

1.2.3. Going to Court

We often view our society, and particularly that of the United States, as a “litigious” one, where there are far to many lawyers, and far too many people willing to engage in frivolous law suits is an effort to receives some sort of monetary gain.  In fact, well over 90% of all lawsuits are settled between the parties without ever having to make an appearance in court.  Many more are resolved very early in the process through a motion for “Summary Judgment” where the court attempts to “weed out” baseless claims against innocent parties.

Whether or not a company chooses to defend itself in court is a decision to be made in conjunction with the company’s legal counsel.  Pursuing litigation through to trial is extremely expensive, time consuming, and often fraught with public-relations pitfalls.  Even if the company is the “winning” party at trial, it is unlikely to have all of its legal costs reimbursed.  Although no one wants to be on the receiving end of what they believe is an unjust claim,  the pursuit of justice through the courts is often not very satisfying.

1.2 The Employment Contract

Any contract must have three element present in order to be valid:

a. An offer;

b. An acceptance of that offer;

c. Consideration, defined as payment for completing the contract as promised.

If you want to sell a car, someone has to offer to purchase the car, and if you accept that offer, you must agree as to the “Consideration” you will receive in exchange for the vehicle.  In today’s world, the “consideration” is most often a monetary sum, but if you chose to take the other person’s car in exchange for yours, that is a valid form of “consideration”.  Of course, if you choose not to accept the purchaser’s offer, then there is no contract.

The employment relationship is just like that.  A company will make an offer of employment to an individual, and if that individual accepts the offer, then “consideration” must be paid for his or her services. 

1.2.2. Verbal Contracts

Many people have the misperception that a contract is only valid if it is in writing.  Although written contracts are certainly easier to prove, a verbal agreement is still a legitimate contract.  In fact, there are many people working in Canada today, usually with smaller organizations, who are doing so based on spoken agreements.  As a human resources practitioner, you should be aware that a verbal commitment made by one of your managers to a perspective employee may result in the establishment of a contract based on those terms.  Therefore, you should always confirm the terms of employment with a new employee in the form of a written contract offer, with the new employee’s signature clearly indicating that he or she is accepting employment based on those written terms.  

I have posted an example of an employment contract to the Course Documents folder in Blackboard.  Please have a look at that contract and analyze some of the terms discussed within it.

1.2.3 The Impact of a Valid Contract: Fiduciary Relationships

Once two parties enter into an employment contract, they are bound by the terms of that contract.  This appears obvious, but in lesson 2 we will look at some of the pitfalls to both employees and employers when entering contracts that they do not understand.

Because of the unique role that employment plays in our economy and in the lives of every employee, the courts have come to recognize workplace relationships as being special, and thus governed by a special set of rules established through historical precedents.  This is known as a Fiduciary relationship.  Fiduciary relationships are relationships where an extraordinary level of trust and responsibility exists between the contracting parties.  Let’s review the example of selling one’s car to a complete stranger.  If for some reason that stranger does not deliver on his or her promises, you simply retrieve your car and try to sell it to someone else.  The employment relationship is not that simple.

Throughout history, the courts have recognized some of the obligations upon employees and employers within this fiduciary relationship.

Employers obligations:

To provide a safe work environment

To not terminate employment without just cause, or without giving proper notice of termination

To provide training to allow the employee to complete assigned tasks

Confidentiality of information shared between the employee and employer

To not steal from nor commit fraud against its employees

Employees obligations

To represent his or her employer to the best of his or her abilities

Confidentially of information shared between the employer and the employee

To not steal from nor commit fraud against his or her employee

Even where there are not specific agreements made with respect to each of these circumstances, the courts will “presume” that they exist in every workplace relationship.

Where there is a violation of any of this trusts by a “fiduciary”, the courts historically have gone to great lengths to repair whatever harm was committed, and to demonstrate the court’s displeasure with the offending party.  In most cases, the violation of trust by a fiduciary will result in sanctions above and beyond those awarded in a dispute between strangers.

Can you think of some other examples of Fiduciary relationships?

Some common ones are:

Doctor-Patient

Lawyer-Client

Bank (or Investment Company) – client

1.3 Employment Statutes and Tribunals

In an effort to standardize the employment relationship, and in part as a response to the historical inequity in bargaining power between employers and employees, most legislatures began creating “statutes” in the twentieth century, which spoke to specific areas of the workplace relationship. 

Although each jurisdiction may have slightly different names for their employment statutes, some of the more common ones are:

Employment Standards;

Labour Relations (governing unionized workplaces);

Workplace Safety and Compensation;

Pay Equity.

As well, every jurisdiction within Canada has a Human Rights Code which has a significant impact on the workplace relationship.  We will speak more specifically about Human Rights Code issues and the Canadian Charter of Rights and Freedoms in the next Lesson.

1.3.2 Employment Standards

Most human resource practitioners are familiar with the Employment Standards Act (ESA) in their particular jurisdictions.  The legislatures have created ESAs to establish minimum practices in employment relationships.  For example, the Ontario ESA provides standards relating to:

Hours of work

Overtime provisions

Minimum wage

Notice of Termination

Severance Pay

Lay-offs.

At the beginning of this lesson, there is a link to the Ontario Employment Standards Act.  Print a copy of the Act for yourself and keep it handy for reference throughout this course.  You will also notice that the Act defines a number of exceptions to its rules and regulations, which will be further discussed in subsequent lessons.

1.3.3 Tribunals

For most employment statutes throughout Canada, the legislatures have also created specific Tribunals.  For example, and Employment Standards Act will have a corresponding Employment Standards Board; a Worker’s Compensation Act will have a Worker’s Compensation Board, etc.  These boards, or tribunals, have been established by the legislatures to create a more efficient means of resolving issues regarding the specific Act in question.  For the employee and the employer, there are some benefits to appearing before a tribunal as opposed to a court.  Some of the more obvious benefits include:

a. Cost – tribunals are often much less expensive than the traditional court system and in some instances do not require the services of a lawyer

b. Time efficient – tribunals can often grant hearing dates well in advance of the traditional courts

c. Subject Matter experts – tribunals are designed to ONLY deal with matters  involving the specific statue in question and thus often have a better appreciation of the issues

d. Evidence – the rules of evidence are often less restrictive which can allow a board more flexibility in attempting to resolve disputes

In certain circumstances, appearing before a tribunal may in fact be mandatory.  For example, issues involving workplace injuries MUST be resolved through the appropriate workers’ compensation board.  

If tribunals offer so many benefits, why would anyone pursue litigation through the traditional court system if that option was available?  The most common answer is that statutes such as the ESA provide for MINIMUM standards and often have restrictions on the amount of monetary compensation they can provide to a party in a specific circumstance.  The Courts, in theory at least, have no limits as to the judgments they can make, and often find justification to exceed the minimum standards prescribed in the specific Act.

