
Dealing with legal question on an exam
· Issue
· State of rule
· Apply fact to law

Be specific when applying fact.
· How to solve a legal question?
· Start with the facts
· Read carefully and understand to determine what’s relevant
· Identify the relevant legal issues
·  what do we want to find out
· The order of issues matters
· Deal  one issue at a time
· Discuss the law relevant to the issue
· Cite supporting authorities
· Apply the law to the facts
· Assess what the likely decision would be on this issue

What to avoid...
· Too general intro and conclusion
· Irrelevancy
· Repeating facts unless incorporated as part of the discussion
· Facts of cases cited unless distinguished
· Vague statements and unsupported generalizations

Week 1-

Why study law?
· Risk management
· Better understanding rights
· Business decisions have legal consequences
· Consequences affect profit/loss
· Always hoping for positive consequences
· Making poor decisions in a legal standpoint, liability imposed on you
· Businesses gotta take risks in order to make money

Risk management
· Businesses must manage their legal risks
· Three steps to risk management:
· Identification: recognition of risks
· Can we be held liable for doing something wrong
· Evaluation: assessment of legal risks
· What are the chances of something going wrong
· Response: Reaction to legal risks
· What are we gonna do about it
 
Forms of risk management
· Different risks= different treatment
· Every business decision creates some risks
· Forms:
· Avoidance: elimination of risk
· reduction: minimization of risk
· shifting: make the risk someone else's problem
· acceptance: choose to live with the risk
· Ex. Of RM
· Insurance
· Exclusion and limitation clauses
· Incorporation = "limited liability"
· Sue company not person.

Legal system
· The nature of law
· Rules and laws
· All laws are rules but not all rules are laws
· Morality and law
· Moral wrongs are informally sanctioned
· Legal wrongs are formally sanctioned
· Law is an evolving, malleable process, rather than a static list of do's and don't
· Since law is evolving, ppl must know law today and in the future.
· Should know changes or it can be brought up by surprise and affect you
· "justice" and "right vs. Wrong" often overlap.

· A map of the law
· Division between public law and private law

· Sources of law
· Hierarchy of sources of law
· Constitution
· Amending formula requires consent from parliament and 50% of population/ 2/3 of provinces
· Legislation: laws created by parliament or legislature
· Courts:
· Interpret and apply constitution and legislation
· Create and apply common law

Diff between law + ethics?
· Ethics aren't forced by government
· Ethics have social consequences, law has fines/lawsuits/legal consequences
· Laws are written
· Choose to be ethical - laws need to be obeyed.

Civil law is used in Quebec
Rest of Canada is common law
 How is charter relevant to business?
· Charter is used only when the government is involved
· Charter may apply in favour of private business
· Rights subject to reasonable limitations

Charter: Canadian charter rights and freedoms (ONLY APPLIES TO GOVERNMENT ACTION)
· Part of constitution since 1982,
· Freedom of religion
· Freedom of expression
· Freedom of mobility
· Right to equality
· Prohibited grounds of discrimination include race, sex, and religion, but not poverty.
· Not directly applicable against private businesses
· Charter may apply in favour of private business
· Some provisions are limited to any "individual"
· Some provisions are available to any "person"
· Charter rights subject to "reasonable limitations"
· Balance individual rights and community interest

Civil law: trace history to ancient Rome, France, and province of Quebec
 
Common law: trace his to England, Australia and most of Canada
 
Limited liability: directors and shareholders are not usually liable for debts of the company
 
Laws: rules that can be enforced by courts
 
Jurisdiction: geographical area that uses the same set of laws
 
Civil law jurisdictions” can be distinguished from
“common law jurisdictions”.
–  Civil law jurisdictions:
− Trace their history to ancient Rome, e.g. France, and the province of
Quebec in Canada
–  Common law jurisdictions:
− Trace their history to England, e.g. Australia, New Zealand, most of
Canada
Public law: matters of public concern
Private law: matters of private concern
Federal govn: crime, bankruptcy, copyrights
Provincial govn: property, civil rights
Ultra vires:
Rule of law: solve disputes based on law, not opinion
Torts: wrongs for which the law will compensate
Tort of battery: defendant intended to cause offensive
Four elements: intends to cause, offensive, bodily contact, harm
*Federalism & Division of Power
   Canada is a federal country with two constitutionally recognized levels of government:
· federal government: eg crime, bankruptcy, copyright (s. 91)
· provincial government: eg property, civil rights (s. 92)
 When a government legislates outside its authority, law is ultra vires (= beyond the power of) and has no force or effect (s. 52).
 
 
Function of courts
· Interpret and apply constitution
· Interpret and apply legislation
· Create and apply "common law" (Judge-made law)

WEEK 2-
Lecture Notes:
· Tort is an accident or a wrongdoing between people.
· Breach of obligation to a person
· Only guilty in crimes, torts you are liable.
· Tort and crime can sometimes overlap
· Beating = battery (tort) and assault (crime)

Tort: Wrongdoing in private law
· Tortfeasor: person who commits a tort
· Tort law includes almost every sort of private law wrong outside of breach of contract
· Breach of obligation to a person
· Claim by one plaintiff
· Usual remedy of compensatory damages

Crime: public wrongdoing
· Breach of obligation to society
· Prosecution by crown
· Usual remedy of punishment
3 Types of torts:
· Intentional Tort
· You did it on purpose, you meant to do it.
· You're liable for the act
· Ex. Punching someone = Battery
· Ex. Nurse giving a shot to a child with the intention that there was consent when in reality the parents claimed there was no consent.
· Trespassing
· Negligence Tort
· When a person acts carelessly
· Strict Liability
· Not intended without acting carelessly
· Tort occurs wen the defendant is responsible for an especially dangerous activity that caused harm

Liability Insurance
· Risk management issue
· Tort duty (unexpectedly) imposed by law
· Get insurance so if you're liable for something, the insurance company pays.
Risk management
A contract
· Insured pays price for protection
· Insurer protects insured against harm
· Duty to defend claims against insured
Effects of liability insurance on tort law
· Enhances compensatory function
· Undermines deterrence function

Vicarious liability
· Being liable for another's torts
· Common business risk
· Employer often vicariously liable for employee
· Second hand
· Liability for some employee torts
· No liability for independent contractor

   vicarious liability = being liable for another’s torts
   common business risk
–  employer often vicariously liable for employee
   justifications for vicarious liability
–  enhances compensatory function
–  may enhance deterrence function
–  fairness: business bears cost of operation
 
   scope of vicarious liability in employment
–  vicarious liability for some employee torts
− no vicarious liability for independent contractor
−  sometimes preferable for a business to have work performed by an independent contractor (example of “risk shifting”)
 
−  employee vs. independent contractor: difficult distinction
–  vicarious liability for some employee torts
− employer-authorized acts
− acts closely connected to employer-authorized acts
− i.e. done in the course of employment…. 
   effects of vicarious liability
–  victim can sue employee and employer
− employee directly liable for own tort
− employer vicariously liable for employee’s tort
−  also directly liable if separate independent tort
−  e.g. careless training of careless employee
–  employee generally liable to employer
− but employer’s right seldom enforced
Vicarious Liability – General Approach
 
Remember our general approach to legal matters:
1.   What is the legal issue?
2.   What is the legal test?
3.   Apply to these facts.
 
For vicarious liability, our approach:
1.   Issue: Is the company vicariously liable?
2.   Test: Is this an employee? If so, did the employer authorize the employee to do the tortious act or any other closely connected act?
 
Remedies
 
   general remedies for torts
–  compensatory damages
− remoteness: if it would be unfair to hold D liable (e.g. if your e’ee develops rare disease after coming into contact with rat urine if you carelessly allowed rats to run loose…)
− mitigation: when P takes steps to minimize losses
–  punitive damages
–  nominal damages
–  injunction
   damages = order for monetary payment
 
WEEK 3-

Contract cannot exist without an intention to create legal relations
· Intention to create legal relations exists if a reasonable person would believe that the parties intend to create a legally enforceable agreement.
· Exchange of value (consideration)
In court, to decide whether intent is real or not, the court uses two presumptions:
· In commercial contexts, parties are presumed to intend legal relations
· In family/social contexts, parties are presumed to not intend legal relations

What Contract must have:
Mutual consent - meeting of the mind
Offer - Open until
· Accepted
· Revoked or rejected
· Death
· Subject matter is gone
· Time lapse
· Counter offer
Acceptance
· The mirror rule
· Both sides need to be exactly the same
· By promise and performance
Consideration

Contract: Legally enforceable agreement
Simple promises is not legally enforceable
Contractual promise is legally enforceable
Comfort letter: a document that provides an assurance that a debtor will honour a debt.
·  This letter creates a moral obligation but not a legal obligation.
· Many businesses fulfill the promise for their reputation. - even if they’re not legally liable

· The nature of an offer
· Offer: indication of a willingness to enter into a contract on certain terms
· Offeror: party who offers to enter into a contract
· Offeree: party who receives an offer to enter into a contract
· Once the offer is accepted, a contract comes into existence.
· Both parties are obligated to fulfill the promises contained in the agreement.
· Once contract exists, no party can change its terms or bring it to an end.

Invitation to Treat/Offer
· An indication of a willingness to receive an offer
· Depends on the reasonable person test

Communication of an Offer
· Statement is not an offer unless it is communicated as one.
· If a statement is communicated as an intended offer, it doesn't have to take any particular form.
· May be contained in a written document
Acceptance by promise
· Acceptance by promise= bilateral contract
· Promise exchanged for promise
· Obligations exist on both sides after contract created
· Rules of acceptance
· Offerer can impose conditions
· Set rules for time, place, and form of acceptance
· Acceptance must be reasonable if no rules set

   legal issues
–  when does acceptance have effect?
− when sent or when received?
–  where does acceptance have effect?
− where sent or where received?
  general rule: communication effective when received, where received and only if received
 
   situations involving acceptance at distance
   instantaneous = no (substantial) delay
–  telephone, perhaps fax, perhaps email

general rules
–  communication effective when received
–  communication effective where received
–  communication effective only if received
 
Electronic Contracts
 
   Offer and acceptance can be done electronically.
   Timing:
–  deemed sent when it enters an info. sys. Outside sender’s control or if sender and addressee use same IS, when it becomes capable of being retrieved
–  deemed received when it enters addressee’s IS and becomes capable of being retrieved or if addressee does not have designated IS for receiving, then when addressee becomes aware of information or document and it is capable of being retrieved
   Place: deemed sent from sender’s place of business and received at addressee’s place of business (if multiple, then at place with the closest relationship to the underlying transaction.
 
WEEK 4
· Liability and benefits of entrepreneur and other stakeholders differ depending on the type used.
· We discuss because it's helpful to know have a sense on how business are set up
· Ultimately use lawyers to build a good company to do it properly

Sole proprietorship: When a person carries on business on their own, without adopting any other form of business organization.
· You can enter into a contract to employ someone else to do a service but YOU are the one held accountable if any wrongdoing
· If you alone start the business, you have a sole proprietorship
· Without any further legal steps
· There's no separation between business and proprietorship
· Entitled to all income
· Liable for all obligations
· Assets available for business debts
· Business income/loss on personal income
· There are tax implications as well (not talked enough in tis chapter)
· Proprietorship cannot be employee of business
· Advantages and Disadvantages
· -a simple to start
· Tax
· D- unlimited personal liability
· Money raised only by personal borrowing
· Both problems grow as business grows
· Banks will look at your account - if you loan more, the less they'll give
· Result- often suitable for many small businesses
· They may gain partners or corporate the business in the future
· Legal requirements:
· Provincial registration for the business name
· Only is named other than a personal name
· Business licence may be required
· Requirements vary with the type of business

Partnerships
· 3 main types of partnerships
·  general
· Limited liability (LLP)
· Limited partnership
· Two are more people are considered partnerships
· General partnerships:
· Exists when two or more people carry on business together with a view to a profit
· Partnerships create automatic relationship begins, no formalities are required.
· You might want formalities though
· Even if you don't make money, its still considered a partnership if the goal was profit
· Factors indicating partnerships: One of the many things courts look at. Not a magic list
· Share profits/loss
· Jointly owned property or contributing capital
· Involvement in business
· Joint authority for contact and bank accounts
· Equal access to business information
· Holding each other out as partners or acquiescing
· Engaging in ongoing activities rather than one project
· Consider the risks of unintended partnership

· Ex. (p. 516) is it a partnership?
· Go through this
· Helpful to know if and to what extent George was managing the business vs. David

· Partnership characteristics:
· No separation between partner and partnership.
· Cannot employ one another
· Each partnership responsible for all partnership debts
· Unlimited personal liability
· Personal assets available to satisfy partnership debt; creditworthy partners make a creditworthy partnership
· Income to partnership is personal income to partners
·  if you get money from either one of them, both of them are affected.
· Ontario Partnership Act
· Provides default rules, can be modified by the partnership agreement.
· Important to address key issues in partnership agreement (such as risk management)
· No legal formalities required a partnership but may wish to hire a lawyer to draft an agreement so there are no surprises.
· How to split profits
· What if one doesn't have.
· Whos responsible for what?
· Dissolution procedure
· Each partner can commit the partnership to obligations
· Cant say "a partner acted without authorization"
· If one partner make a decision, all partners are committed as well can't
· However, you might say no partner is authorized to bound more than XXX$ amount, in that case, if the rogue person does that, the other partners can sue them.
· Ending a partnership:
· Unless a partner agrees otherwise, the default termination rules are:
· Any partner may terminate partnership on notice
· Termination on death or insolvency of a partner

Risk management strategies
· Due to potential consequences, other partnerships may be available (LLP, LP)
· Another possibility is to incorporate

LLP:
· Some jurisdictions, some professional may not provide pro services through a corp.
· They can use a special general partnership called LLP
· Individual partners are not personally responsible for negligence and sometimes other liabilities of their partners (but that partner can be...)
· Individuals in the partnerships are not liable.
LP:
· Created upon filling with provincial agency
· Requirements:
· At least one limited partner w limited liability
· At least one general partner w unlimited liability
· Maybe individual or corp
· Limited partners lose limited status if they control business. But not if they merely advise management
· Limited partners can be employees of limited partnership

Corporations
· Created upon filing with a government agency
· Governed by laws of the jurisdiction of incorp.
· Provincial or federal
· Canada business corp acts requirements
· Articles of incorporation
· Name search report (unless numbered company)
· Fee
·    Shareholders: residual claimants to the assets of the corporation and elect directors
·    Directors: responsible for managing or supervising the management of the corporation business and its internal affairs
·    Officers: appointed by directors and usually exercise substantial management powers delegated by directors
·    Shares: represent a claim on the residual value of the corporation after the claim of all creditors have been paid
 
Post-Incorporation Organization
 
   Directors’ meeting
–  issue shares
–  adopt general by-laws
–  designation of officers
   Shareholders’ meeting
–  approve bylaws
   Shareholders’ agreement to customize relationship
   Prepare minute book
 
Separate Legal Existence
 
   Corporation is a separate legal person
–  e.g. corporation (not shareholder) carries on business
–  e.g. corporation (not shareholder) incurs liabilities
   Implications
–  shareholder can be employee or creditor of corporation
–  corporation and shareholder are separate taxpayers
− shareholders taxed only when paid dividend
   corporation unaffected if shareholder dies
 
Liability of Shareholders
 
   Shareholders have “limited liability”
–  no direct liability for obligations of corporation
–  can lose investment but no more
   Rare exception: piercing the corporate veil
  serious fraud, wrongdoing, or unfairness
–  court willing to impose liability on true culprit
− court pierces corporate veil
− court imposes liability on shareholder

Corporate Finance

Debt: loan to corporation.  Claim for fixed amount
·    creditor’s rights if non-repayment
·   sue for breach of contract or put corporation into bankruptcy

Equity: shareholders’ investment
·    claim on corporation’s residual value after other claims paid
·   value therefore depends on value of business
·   cannot sue to enforce obligations or put corporation into bankruptcy if not paid
· Share
·    Corporation can have different classes (set in articles)
·    Shares must have three basic rights
·    vote for the election of directors
·    receive dividends
·    receive property on dissolution after debts paid
·    Common shares usually have all basic rights
·    Preferred shares may also exist (beyond the scope of this course)
WEEK 6
Intentional torts:
· Intention to commit act
· If acted carelessly, no need to prove intention to commit tort or cause harm
Meaning of intention differs depending on tort:
· Some require intention to cause harm
· Others require only intention to act a certain way
· Assault is making someone believe that you'll harm
· Battery is actually making contact
· False imprisonment - exactly what it sounds, no freedom of movement
· Malicious prosecution (dont go too much in detail)
· Getting prosecuted without honest belief you're guilty (can be politically charged)
· Trespass to land
Assault: Intentionally create reasonable belief that offensive bodily contact is imminent
· Purpose of tort
· Discourages threats and maintains peace
· Elements: reasonable belief of imminent offensive bodily contact (need to meet all to be assault):
1. Reasonable: even if defendant lacked ability (e.g. unloaded gun)
2. Belief: actual bodily contact irrelevant (e.g. missed punch)
3. Imminent: distant threat insufficient (e.g. kick you next week)
4. Offensive: even if not harmful or frightening (e.g. threat to punch even if too small to hurt victim)
 
Battery: To intentionally create offensive bodily contact
· Purpose of tort
· Discourages violence and maintains peace
· Elements:
1. Bodily contact (broadly defined)
2. Offensive - generally excludesnormal social interactions
1. Includes actions not harmful (unwanted life saving blood transfusion)
3. Risk management
1. To avoid vicarious liability, employers should train employed security personnel to use reasonable force
 
Assault and battery are frequently committed together
 
Invasion of Privacy
· Currently no general tort of "invasion of privacy"
· Wish to support freedom of expression and info
· But we want to strike a fair balance
· Courts reluctantly to award damages to celebs for bad publiz when they seek out good publiz
· Losses are often intangible and difficulty to quantify
· Feelings
· Nonetheless, tech and modern develop require the common law to respond
 
Developments in privacy law
· Canadian courts have imposed liability for:
· Unauthorized disclosure of HIV positive status
· Unauthorized use of photograph in magazine
· Surveillance camera to monitor neighbor's backyard
 
Intrusion Upon seclusion
· New tort created by the  common law, namely Ontario court of appeal
· The defendant's conduct must be intentional
· Defendant must have invaded
· (READ THE REST ON SLIDES)
 
· Only for deliberate and significant invasions and into matters such as ones financial or health records, sexual practices and orientation, employment, diary or private correspondence that viewed objectively on the reasonable person standard, can be described as highly offensive.
 
Interference with the Person
· Review text
 
Trespass to Land: intentional interference with land
· Lack of consent (guests/customers have consent, unless revoked - cannot violate human rights)
· Lack of legal authority (some public officials have authority) (if police have a warrant to go on your land)
Remedies for trespass:
· Damages
· Compensatory, nominal, punititve
· Injunction
· Prevent ongoing trespass
· Path persistently cut across neighbours lawn
· Remove trespassing structure
· Tool shed mistakenly built on neigh land
· Removal of tresspassers
· Arrest of trespassers
· Use of reasonable force in arrest
· If you own a store and you believe someone is causing an offense, you can arrest them (WITH REASONABLE FORCE)
· Exercise great caution in using force
· Excessive force constitutes tort of battery
 
Defences ot intentional torts
· Complete defence
· Tortfe
 
Chapter 5:
Business torts: conspiracy, intimidation, interference with contractual relations, unlawful means
 
False statements: deceit, defamation, injurious falsehood
 
Land: occupier's liability, nuisance, the rule in Rylands vs Feltcher
 
 
Note: slander and libel are both defamation
Slander is spoken, if written is libel
 
WEEK 7
Negligence is the most common tort
· Careless or reckless behaviour
· Purpose: to compensate for harmful risky actions conducted carelessly, but to allow for careful risk-taking.
 
Elements of negligence/ 4 stages of analysis:
· Plaintiff must prove
· Duty of care (why should defendant care?)
· Breach of standard of care ( How should the defendant care?)
· Causation of harm (Who should care?)
If plaintiff can prove,
· Defendant may prove:
· Defences
· Contributory negligence
· Voluntary assumption
· Plaintiff injured during illegal behaviour
 
1. Duty of care: Exists if defendant is required to use reasonable care to avoid injuring plaintiff
· Exists then defendant may be liable, if it doesn't exist then D not liable
· (Exists: drivers owe duty of care to other users on the road)
· Nature of Duty of Care:
· Mechanism to control scope liability
Determining existence of DOC:
· Precedent, common law
· If not precedent, apply following test:
· Was it REASONABLY FORESEEABLE that plaintiff could be injured by defendants action
· Was there sufficient PROXIMITY between parties?
· Special rules apply to careless statements
· If yes to first two questions, should duty be denied for policy reason?
 
NEW DUTY
Reasonably foreseeability
· Objective test
· Would reasonable person have foreseen risk of loss
· Car accidents are foreseeable
· Purpose of requirement: Fairness
· Unfair to hold defendant liable for every loss
 
Proximity
· Close and direct connection
· May arise in various ways
· Physical (hit by swung baseball bat)
· Social (bond between parent and child)
· Commercial ( alcohol sold to driver or manufacturer and consumer)
· Direct causal connection ( loss occurred directly related to careless activity)
· Reliance (continuing an initial voluntary activity that ppl have come to rely on)
Careless statements: Common business risk
Careless statements differ from actions
· Need for precaution less clear with words
· Liability more likely if
· Defendant claimed special knowledge (Gotta be an expert)
· Statement communicated on serious occasion (were you serious)
· Statement made in response to inquiry
· Defendant received financial benefit
· Statement of fact, not opinion
· Liability less likely if
· Statement accompanied by disclaimer
· Test for duty of care existing for statements
· Risk management
 
Policy
· Sometimes hard to distinguish between proximity and policy
· Proximity focus on parties' relationship
· Focuses on effect existence of duty would have on society and legal system
· Courts ask if recognition of duty would:
· Open the floodgates for litigation
· Interfere w political decisions
· Hurt a valuable type of relationship
· So
· Even if reasonable foreseeable,
· Even if close proximity,
· Duty of care may be rejected for external reasons
 
Public policy
· No duty of care on mother to unborn child
· No duty on employer for careless causing employee mental distress on the job
· No duty on regulatory bodies for careless professionals
 
1. Standard of care:
· 2nd element of negligence
· Determines how defendant with duty must act
· Liability possible only if standard of care breached
· Nature of standard of care
· Reasonable person test
· How would a reasonable person act in this situation
· Reasonable person gives court a great deal cuz the term is v flexible
· Objective test
· Defendant cannot hide behind own deficiencies
· Plaintiff entitled to expect reasonable conduct
· Standard applied at time of alleged breach (no hindsight)
· What was reasonable to you in that time, not 2 years later
· Formulation of standard of care
· Reasonable foreseeability of risk
· Likelihood and severity of loss
· Affordability
· Social utility
· Sudden peril doctrine
Professional Negligence
· Higher standard for professionals
· Must act as reasonable professional
· Enhanced
Product liability
· Losses caused by manufactured products
· American approach: strict liability
· Canadian approach: negligence
 
1. Causation
· Causation of harm
· Liability
· There is a duty of care
· There is a breach of the standard of care within that duty
· Did that breach of the standard cause the damage
 
· Causation analysis -  two step approach:
1. General approach: but-for test
· Q: if defendant had not acted carelessly, would plaintiff still suffer?
· If yes: liability not possible
· If no: liability possible
2. Rules:
· Proof on balance of probabilities
· All or nothing approach
· Breach was a cause
· Several defendants may cause single injury
· Alternative test if but-for test creates injustice
3. Remoteness
· Even if defendant caused harm, no lability if loss was too remote
· Reasonable foreseeability to harm is relevant
 
DEFENCES
· Contributory Negligence
· Voluntary assumption of risk
· Illegality
