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Civil Responsibility (1457) : Causing someone a damage, even if its unintentionally, must compensate the person for that damage.

· The Romains developed the Civil laws and it was transported over time, it didn’t change.

Sources of the law :

1. Legislation : Text of the law
2. Jurisprudence : Decisions made by judges about something that already happened, it has to be followed and the same judgment must be applied.
3. Doctrine : Book/articles written by legal entities
4. Customs usage : Something that has been done the same way over the years, so must be that

Legal systems in Quebec : 

· Civil law and Common Law : Dual system 
· Why ? due to history, developed in Europe

1. Civil Law from France (1804)
· Napoleon took over France and developed a unique law for the whole country : The French Civil Law

2. Common Law from England (1066)
· Unwritten Constitution based on traditions and cultures 

Canada : 
1534-1760: Coutumes Paris
1763 : Royal Proclamation
1774 : Quebec Act : Common law criminal / Coutumes Paris civil (Dual system)

· To modify a law, it must be replaced by another law

1791 : Constitutional Act (another British law), separated the colony : Upper/Lower Canada
· Upper : Common Law / Lower : Dual system
1840 : Union Act : join back Upper-Lower politically, nothing changes legally. 
· Goal : Majority is British to assimilate French people to eliminate Responsible Government, but it was a mistake because it had nothing to do with being French.
1867 : British Northamerica Act : 4 provinces, Quebec is allowed to keep its civil law because it’s part of our Constitution


Division of Powers : 
1- Legislative : Federal parliament , makes the laws

2- Executive : Government (Prime Minister, but the real head of the government is the Queen, because Canada is a Constitution, her representor is the Governor General who is a figure head, he is ceremonial) they get to do regulations (below the law, can only be made if the law allows it)

1848 : Responsible Government, where the executive is responsible of the legislative

3- Judiciary : 
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1867 : BNA Act-Constitutional LAN (articles 91-92)
· Federation : two different levels of governments (provincial/federal)

· Provincial : Education, Health, Culture, Labour (92%), Renewable energy (Hydro), 

· Federal : Police, Marriage, Labour (8%) [if you work for the government, or Canada post, radio, television], 

· When something new comes out, they refer to something similar from 1867 and put it in the same category. Ex : Radio was federal in 1867, so television, cellphones and internet follow the same rule.

Another British law to change that British law… Canada has to go to London everytime a change is needed

1931 : Westminster Act

1949 : Supreme Court Act

1982 : Canada Act-Constitutional Law






1. Constitutional : Two documents  1867 / 1982

2. Legislation : Parliament makes the laws, these laws have to respect the constitutions (91-92 and the Charter)

3. Regulations : Regulations are made by the government. These regulations can only be accepted if they respect the laws above them and they can only be about the aspects that the laws allows them to cover. 

Ex : In Spring, trucks on a public road will have a maximum load reduced by 25% for a period decided by a regulation by the government. (bcz roads are shit after winter) That’s the law

· 2017 : April 1st to May 5th 
· 2018 : March 15th to April 30th 
· Those are regulations set by the government


A truck driver who didn’t know that the dates changed, gets arrested on March 17th and gets a ticket of $2000, is he allowed to contest the ticket ? 

Answer : Since the law states “Spring” the government isn’t allowed to set the regulation before March 21st, so the ticket can be contested because it happened on march 17th. 

Read : p.21-27 : What does judge do

*Lawyers can’t represent you in court if it is contested.
*Notary  can celebrate marriages

Main difference between notaries and lawyers : notaries can do authentic documents.

Authentic documents are the most bullet proof documents !
 
-Wills-

*Commissionaire of Oath (p.31) 
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(Book pages 9-10-11)

The 5W’s

Main focus : Where-When-Which

· When 

Prescription in law : Period of time that will affect one of our legal rights.
Two types : 

1. Acquisitive prescription : Period of time to acquire a legal right

Ex : Someone leaves something in my class and I find it. How long before I can 
        say it became mine? 
        Find something on the street, no acquisitive prescription, it becomes mine   
        at the moment.
        I repair a computer for someone, that person never comes to pick it up…

2. Extinctive prescription : Period of time to claim a legal right.

2925. An action to enforce a personal right or movable real right is prescribed by three years, if the prescriptive period is not otherwise established.

Midterm question on any article : Which time delay applies ? Apply the time period 

· Where 

The courts are assigned a territory  Code of Civil procedure 

Where the defendant lives
Where the defendant has property
Where the parties have designated by an agreement
Where the contract was made (Technology made it complicated)
Where the injury of a party took place
Where the immovable property in dispute is situated

The plaintiff chooses!

Midterm exam : Case and I’ll have to determine which district I should go to
In the regular cases : 
 
Provincial  
Municipal courts, part-time
Big cities (Laval, Montreal, Quebec) : Municipal courts, full-time


Court of Quebec : Civil 85k of less (now it’s a little more)
		       Criminal & Penal
		       Youth

· Small Claims : Self-represented / 15k or less
If a business : must have a minimum of 10 employees in the past 12 months
If 17k but want a small claim, allowed to reduce the claim to 15k

Superior Court : Civil 85k +
		   Criminal & Penal
		   Family
· The Superior court stands as an Appeal to the Court of Quebec
Appeal : When the judge didn’t apply the law the correct way, the case can be transmitted to the Superior Court.
       It is the default court, if a cases doesn’t fit anywhere.


QC Court of Appeal : (p.26)
· 3 Judges
· 60k (+) Right to Appeal
· 60k (-) Ask for permission : explain in front of one judge why the court should hear you case. Why go there? Contradictions, National Interest… but MOST of the time, the decision of the Court of Quebec is a final decision. (only 25-30% of the time it is a win)
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Supreme Court of Canada
· 9 judges in total
· 3 judges from Quebec, because of Civil Law
· Generally 7-9 judges hear the case, but it could be 5
· Only 15% cases end up being heard at this court (Permission is needed)
· Exception to permission:  Criminal case and at the QC Court of Appeals gets a split decision / The governments can ask legal questions to the Supreme Court and it will answer

What can come out of a decision at the Supreme Court ? 

· Judges will talk between each other and try to agree on one decision. 
· The goal is to reach a majority decision. What is important for the Court is the national interest, so to set a jurisprudence for the nation, the majority is important.
· Concurring opinion : Ok with the motives
· Dissenting opinion : I think the other side should win

Federal Court is at the same level of Supreme Court of Quebec.
Fed Court : Tax Court

Chapter 3 : 

P.44, Art. 15
P45, Art. 32-33-38-53
Articles of QC 1-2 9.1 10-16-18-18.1-18.2-19-20-20.1-38-49-52-54-55-86

 *Divorce is a civil power (Art.91), so it is Federal. 

Canadian Charter : 

Article 38 : To modify a QC law, it takes another QC law
Article 32 : Canadian Charter applies to the governments, to protect the people against the government.

Quebec Charter : 

Article 54 : Equivalent to art.32 
Article 55 : Charter applies on anything QC can decide about (art92)

Museum of fine arts of QC : QC charter applies, but also the Canadian charter because its governmental. So when its gov. both charts apply. 
Banks are under federal, so not QC. It isn’t gov so not Canadian : None applies.
Equality Rights : Canadian Charter : Art 15
   QC Charter : Art 10

· Accommodations

Fundamental Rights : Canadian Charter : Art 33
			QC Charter : Art 52 (second part)

· If you have a law and you know that it will violate fundamental rights and you claim that it WILL violate them,  it applies regardless. (Provision)

How to limit fundamental rights ?

Rights and Freedom : Canadian Charter : Art 1
QC Charter : Art 9.1 

What is a reasonable limit ? It is subjective 
· We have to look at the ruling of the Supreme Court (Case : Oakes)
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The Oakes Test
1. Rationale Objective
2. Minimal Impairment
· What will have less impact on the right
3. Proportionality
· Even though it has a minimal impairment, is the impact still too much ?


Case 3.2 Application of the Oakes test (p.67)

When reading a Supreme Court judgment, what is the most important thing to look for ?
· Look for the majority decision (for jurisprudence) 

Present : 9 judges

p.68 : Per McLachlin C.J and Bastarache, 	Binnnie, Fish and Charron JJ.  5 judges/9 : Majority


Rule : Total ban of the kirpan (little religious knife)

1. Rational Objective : Safety of the kids at school
2. Minimal Impairment : Total ban is too much! What about the scissors in classes, isn’t that dangerous too ? The rule didn’t pass.
3. Proportionality : Rule didn’t pass, so we don’t get to that step. 
Let’s say it passed : Objective has to be higher than the Violation to pass.

For the midterm : Read the cases and make sure to understand the legal issues and the final decision that was made.

Case 3.3 Article 15 of the Canadian Charter (Read from point 71 until the end) (p.78-80)

Fitness standards for forest firefighters  Case : Those standards are discriminatory 

The Meiorin Test (p.76)
1. BFOR : Bona – Fide – Occupational – Requirement (Bona-Fide : Bonne foie)
Purpose rationally connected to the job : Fitness standards for firefighters 
2. Adopted in good faith. Necessary for the fulfillment of that legitimate work-related purpose : Good faith  Didn’t want to discriminate. Necessary  Someone died so YES
3. Impossible to accommodate without imposing undue hardship upon the employer : Meiorin was a little slow on the run, so couldn’t show that it’s not discriminating women for their abilities compared to men. Didn’t pass because isn’t a reasonable accommodation.

Reasonable accommodation : What is reasonable for a business can be unreasonable for another! (Undue Hardship) 


Case 3.6 Article 15 of Canadian Charter (p.91)

· Focus on : 3, 28, 59, 61

Case 3.5 Definition of Freedom of Religion and how it is triggered (p.84)

p.85 : How freedom of religion is assessed 

· Why Quebec and not Canadian Charter ? Article 55 because of the jurisdiction of the province. Not Canadian charter because it is not a governmental matter.

Canadian charter : Government cases only
It is taken to the Supreme Court because it is a National interest, so might as well clarify it for both charters since they are both concerned with the freedom of religion.

· There is a violation of the freedom of religion (last paragraph of p.85 + last paragraph p.86)
· Conclusion : Not a reasonable limit.


Québec Charter (p.50)

Article 1 : Right to life, personal security, inviolability and freedom. 
Article 2 : Right to assistance when life is in peril. (Obligation to help someone who needs aid, up to your capacity)
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Book p.51

Article 16 : Definition of discrimination (art.10) 

Article 18.1 : 

· Program (Art.86) to help further equality in the society.

Article 18.2 : The only way to penalise a person who committed a penal or criminal offence is if 
           he didn’t obtain a pardon and if the offence is related to the employment.

· Why an interviewer can’t ask if the person is married ? Because there is a law that doesn’t allow you to ask such question.

· Criminal record : Employer is allowed to ask if the person has a criminal record (if it matters), but can’t dismiss the person for that reason.

Article 19 : Equal pay for equal work. Equivalent work for equivalent pay.
· Only if the difference in salary is based on experience, years of service, overtime… but employer has to be consistent with his employees. 

Article 20 : Difference in treatments must be backed up by an actuary 


Case 3.4 (p.81) 

Lost because he lied on his application form. Case made it to the Supreme Court.

Decision (p.83) : Judicial office is not an employment within the meaning 18.2 (Being a judge 
   isn’t considered employment, so article doesn’t apply) 
   Appellant failed to disclose his criminal record to the selection committee. 

· Article 10 : exempted the Court from the Charter. So question about the criminal record is allowed. 


Article 38 : What you say cannot be used against you. When you go to Court as a witness (Court 
       gives you a Subpoena) To compensate for the fact that you aren’t given the choice 
       to go to court you are given an immunity that what you say cannot be used 
       against you. 

Article 49 : If your rights are violated by the Charter, the violation can be stopped and get compensation for the damages.
 
· Intentional interference : Punitive damages (exceptional) 
· Usually it’s only compensations, but when the law says otherwise, punitive damages can be given, such as article 49. (Consumer Protection is a common case)

Compensate : 
· Fault
· Damage
· Causal link

Midterm 1 
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Corporate Laws 
        A    |    L

Patrimony : Totality of assets and liabilities         

Person 
· Physical : Human being born alive able to sustain life (under normal care, baby can survive)
· Legal : Person that is created by the law. (ex: Cooperation) 

 Public Law : Everybody can do it
 Private Law : When the law creates one specific person (ex: Concordia Uni)


Presume : A- if water is 100 degrees = Presumed Boil / B- Boiling water

Deem : A- if at least 100 degrees = Deem Boil / B- Boiling Water (if A is true, B follows)

· Difference : Presumption can be challenged, when Deem cannot (rule is absolute)

Solidarity Clause : If 3 people owe someone $3300, the 3 partners are equally responsible of the debt, but must cover for each other if one cannot pay their part. For example, person B has to cover for person A

· Subrogation of right : Person B can sue person A for not repaying its debt.

Jointly Clause : 
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Contract : (Base of law. In the Civil Code, part of Chapter Obligation)

· Agreement of wills by which one or several persons obligate themselves to one or several other persons to perform a prestation. (Art. 1378, Book p.108)
· (Art. 1385, Book p.109)
· Not necessarily a written contract.

Ex: Pay for a coffee at Tim Hortons, they have the obligation to give me the product 
       afterward. When I took the bus this morning, I used my opus card which I paid for, 
       so STM has obligation to let me use their services.

Classification of contracts : 

	Adhesion
	Mutual Agreement

	1980                        Bilateral
	Unilateral

	1981                        Onerous
	Gratuitous

	1982                    Commutative
	Aleatory

	1983                    Instantaneous
	Successive



· Adhesion (Art. 1379) : One party establishes all the terms and the other party doesn’t have the ability to negotiate, they can only accept or decline.

Ex: In order to download an app, you have to accept or decline the terms, if you decline you can’t use the app.

In a Civil Law society, we have the freedom to enter contracts. (Stupid contracts are included)

· If a clause is abuse, it can be cancelled or reduce your obligation (Adhesion only)

Ex: Everybody needs Hydro QC, so no choice but to accept the terms. Cases like these can lead to unfairness.


· Mutual Agreement : 


 Onerous : Both parties obtain an advantage from the agreement. 
 Gratuitous : I went to my cousin’s hair salon, I cut my hair, but she doesn’t make me pay for the service.
 Commutative : I know the terms of the agreement. I will buy 10 bags of apples for $5 each = $50
 Aleatory : I will buy all the apples that this tree will produce, for $5/bag. I don’t know how many apples it will produce, so I don’t know how much I will end up paying.
 Instantaneous : Coffee at Tim Hortons, I will have to pay for it every time I want one.
 Successive : Opus card, you pay at the beginning of the month so you can use it as many times as you want for that specific period of time.

When a contract is formed : 

OFFER    ACCEPTANCE

· Offer : Proposal that have all the essential elements, that if you accept will result in the contract.

Ex: I am selling you this phone for $50. (one element)
I am selling you this phone for $50, with those earphones, and you have to pick it up        yourself. (three elements)

Primary element / Secondary element

Ex: We agreed to meet up for the phone, if the other person doesn’t show up, we agree on another day (time is a secondary element)
We agree to meet for the phone, but right after the meetup I have to go to take a plane, the other person doesn’t show up, the contract is not valid anymore (time is a primary element)

Determinate / Indeterminate

· I am selling my phone to you, and I only tell you (determinate)
· I put my phone to sell on Kijiji, anyone can buy it (indeterminate)

Delay / No Delay

· Cellphone is for sale, you need to answer me before 5:00 on Friday (Delay)
· Cellphone is for sale for $50 (No delay)










1. I am selling my phone for $50 by day 5. If person say yes by day 3, he just accepted the offer, so it results in a contract!
2. I am selling my phone for $50 by day 5. If person say yes by day 6, the contract had expired, but the person just gave me an offer and it’s my turn to accept it or decline it.
3. I am selling my phone to a group for $50 by day 5, if one person says no, the delay doesn’t apply to that person anymore, but still applies to the rest of the group.
4. I am selling my phone for $50. Day 3 or 12 person says yes, so we have a contract. (No delay) If there is no stated delay, the delay is a reasonable one. 
What is reasonable? Case by case analysis (depending on value, also on circumstances)

If there is no delay, I can take my offer out at any time, …….?

Art. 1388, 1390, 1392, 1393.
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Capacity : A contract has to be done between people who have capacity. Two restrictions : 

· Minority : Minors cannot enter all contracts, expect the small ones (ex: Buying gum)
 When they reach the age of 14, they can enter contracts related to employment 
or to the operations of a business. (Book p.102)
 Emancipation : When a minor can exercise his civil rights (ex: Marriage emancipates a minor)

· Protection Regimes
a) Curatorship : For people who can’t make any kind of decisions by themselves.
b) Tutorship : Tutor takes away all your civil rights and decide everything for you.
c) Advisorship : For people can make their own decisions, but need some kind of assistance to make major decisions 

 Mandate of Incapacity : When you have capacity, put in case you lose it. 
  It indicates the person who will make decisions for you.
				  Allows you to put some instructions 


Consent (Book p.108, 1398-1399) : 

· Error (1400-01) : Most common is error induced by fraud. Another party misleading you (ex: Silence about some facts) OR It could be a huge misunderstanding. 

 IF it’s because of one party who lied : The contract is cancelled, but that party has to compensate for the damages caused to the other party.

· Fear : The contract will be annulled . 
a) Physical state
b) Damage to a third party
c) Damage to property
d) Abusive exercise of a legal right 
 Ex : If you don’t sell me the house for $60k, you might lose your job. 
     (Threat of a legal right)

· Lesion (1406) : You sell someone a cellphone for $1000, and the person is dumb enough to agree. BUT lesion is to protect minors and people under protection regimes (1407) from those kind of contracts.

 Good faith (1408) : If you didn’t know, you can reduce the amount and no charges will be held.

Nullity (1416)

· Absolute : No matter the situation, the contract will always be null. It is not necessarily a criminal matter, but it’s still absolutely null. (1417-18)

 Ex: Selling/Buying drugs

· Relative : (1419-20)

 Ex: Sell your chalet for $60k : Legal
            Be forced to sell you chalet for $60k : this case now becomes Illegal.
Effect (1422)

Difference between Absolute and Relative nullity : Confirmation (1423)

· Absolute : Can’t be confirmed
· Relative : Can be confirmed
· Ex : I can decide to confirm the sale of the chalet, even though it wasn’t legal in the beginning, it’s up to me. (Only the person who was the victim can confirm, not the other party)


1. Resolution : If a contract was deemed to have never existed, contract is annulled, no effect backward AND forward. 


2. Resiliation : Both parties agree on finishing a contract before time,  contract is annulled, no effect forward.


Interpretation : If a contract is clear, no need for interpretation. (1425-1432)

· Looking for the common intention of the parties (1425)
· Context of how things were going (1426)
· Clauses have to make sense all together (1427)
· Give preference to the interpretation that will have an effect (1428)
· Definition of words : the one that makes more sense in the context (1429)
· When you go specific in a contract, the goal is to explain ambiguities, not to exclude the whole case. (1430)





Lecture 11 : Oct. 22nd, 2018

What happens when someone doesn’t respect a contract ?

1. Injunction :
 Provisional : Limited to 10 days. 
 Urgent (Not personally) – Irreparable Prejudice (Gone it’s gone) – Balance Inconveniences (Impacts on each side, prove that you will be the party to suffer the most inconvenience) – Appearance Law (It is not about proving that you are legally right. You have to prove that you have some legal ground to ask for the injunction, that it is a serious argument and when you get to the argumentation of the law, you must have a reasonable chance to win/you have a point)

· Difference between Law and Appearance of Law (Midterm) : Law you have to prove that you are right,  Appearance of the law you have to prove that you have a good case

 Interlocutary : Same criteria as provisional but no Urgency.

· Safe Guard Order : Very similar to provisional (same 4) but not limited to 10 days, there is no fixed time frame, it is until the case is over.

 Permanent

2. Compensation Damages (4 types of compensation) **Midterm & Final**

a) Present : Damage that you already suffered (I miss my sale to customer, because supplier didn’t send me my product on time. Compensation is the profits I missed)

b) Future : Damage that didn’t happen yet. Damage has to be certain. 

c) Penal : Penalty clause has to be part of the contract from the beginning. You only have to prove that there has been violation to the contract. (other party didn’t fulfil their obligation) If you use the penalty clause, you can’t have execution also.  Exception : If the penalty is not for fulfilling an obligation, but for being late (matter of time).

d) Punitive : (Art.49 of QC) The goal is to punish the person who violated intentionally a contract, not to be compensated. Situation of the plaintiff must be taken into account ($1000 for a student, not the same for CEO)

Violation = Fault (ex: Don’t respect a contract)
	       Damage (Compensation)
	       Causal Link
Case 4.1 (p.116)

Paragraph 2 (p.119) : Error induced by fraud, that resulted from silence of the seller. The contract must be annulled (Relative nullity) The contract is deemed to have never existed, the land goes back to the seller, and the seller must return the money + damage compensations ($10k for this case). 

Case 4.2

Paragraph 3 (p.128) : Restaurant is making no money, Tax Scam. Contract is annulled but no damages because the buyers should’ve known that is it an illegal purchase. 
(p.140) : Conclusion

Case 4.3

Paragraph 1.81 : Intentional violation = Punitive damage.  
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Case 4.4
 
 Freedom to contract – Trade is open 

Noncompetition Clause : When there is a contract, it restricts your freedom to trade. (p.141)

Restrictions (p.153) : Five restrictions

· What exactly ?
· For how long ?
· What area ? 

Chapter 5 : Mandates

· Type of contract where you are doing something on behalf of someone else.
Ex : Sending someone to buy something for us (on behalf of us)

Mandator : Person who sets the contract 
Mandatary : Person who executes the contract

Article 21.22 : Acceptance of mandatary must be Express or Tacit

 Express : Communicate your answer to the mandator

	Ex : Asking someone to go buy something for me : Person says YES
	        Emailing someone to go buy something for me : Person replies YES

 Tacit : Start doing the answer (mandate) before giving an answer 

	Ex : Don’t answer, but you take the money and go buy it anyway

· Substitute : I am responsible for his actions in court, even if he fucks up

· Assistance from Substitute : Seek help from someone else, without having that person representing you.

Difference : You can’t let someone else do it for you unless you have permission from mandator. But for assistance you can have it unless mandator prohibited you to have one.

Ex : Two people want to divorce, they agree on everything, I can represent both mandators at the same time. If in 2 weeks, one mandator wants to change the agreement, I can’t represent none of them anymore. 

· If you want all your mandators to play together as a team, they must all agree. 
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Mandator 
Mandatary

· Third Parties : 
If you act inside of your mandate : 
 21.57 : If you enter a contract you have to state that you are on behalf of someone when entering a contract or you will be charged responsible (Mandatory not liable)
 21.60 : Mandator is liable

If you act outside of your mandate : 

	Ex : Director of department in co., you need computers but you have a budget to 
respect. If you spend more than what is set, the co. doesn’t want to pay for the difference. When the store is going to claim their money, they don’t care if the director respected his mandate or not, or who will end up paying, they just want their money. IF the store knew that the director had a mandate to respect, the third party need to have Good Faith. 

*Radification 

· 21.63 : Apparent mandate - Looks like a mandate, but there is no mandate. If there is confusion, it’s as if there IS a mandate

Case 5.1 : Wong vs. Leung

· Two sisters who buy a building. They hire someone as a mandator to manage it.
· P.170 : par.16
· Manager stopped doing statements and also stops paying the bills, gas station complains, but manager does nothing.
· Gas station sells the building 
· The 2 owners didn’t even know the building wasn’t theirs anymore.
· P.172 : manager admits what happened.
· P.173 : manager didn’t respect his mandate. Par.63 : 
· Compensation : 
· Case 5.2 : Dowell
· Notary is also at fault because he isn’t actually verifying where the money is actually going.
· P. 182 Calculation 
· Art.21-38

(Ch04: 16Q | Ch05: 9Q)

Midterm 2
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Chapter 8
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Case 8.1 Harris vs. Ostromogilski
Criminal case

(p.309) Plaintiff established his claim … + Punitive damage: 
- Prove that it was intentional
- Has to be a fundamental right

· What is the objective of punitive damage? So the person doesn’t do it again.

Conclusion : Two criminal charges
	          Punishment has been made (enough), so no punitive damage.
(Person fits in the criteria of punitive damage, so it’s not automatic)


Case 8.2 : Walker vs. Singer
Criminal case

Discharge : Guilty of the crime, but judge decides not to give you a criminal record

· Conditional : Few conditions to respect
· Unconditional : Smallest sentence you can get, not be in trouble for one year.

Punitive damage : Intentional + Ruin reputation = Criteria are fulfilled.
(p.317)

Conclusion : No criminal record, punitive damage

Case 8.3 Walford vs. Jacuzzi

· The daughter is at fault

Court of Appeal : It is NOT safe. If the manager or anyone else would’ve said that, the mother wouldn’t have installed the slide on the pool. There is a liability (Victim’s action) so the damages should be reduced (80% instead of 100%)








Case 8.4 Morse vs. Cott Beverages 

Violation of Consumer Protection Act

· (p.329) Consumer Products Warranties Act : Product has to be safe, but the container also

Damage : p.335 , last paragraph states $18,000 of damages …

Punitive damages : p.336, Intentional : Co should’ve known, of course they didn’t want that to happen, but they weren’t cautious enough


Chapter 7 : Employment Law 

Two important questions : 

1. Labour falls under which jurisdiction ? Federal or Provincial
· Mostly provincial, only if you work for government, or like the bank it is under federal
· 92% Provincial, 8% Federal 
· (Exams will all be provincial)

2. Is it an unionized environment ? 
· Working conditions
· (Exam will not be unionized)

2085 : Definition of contract of employment. 

*After 2098 : Self-Employment

	Employee
	Self-Employed

	Schedules done by employer
	Choose work schedule

	Employer provides tools
	Own tools

	No financial risks
	Entrepreneurial risks
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2083 : If an employee dies, the contract ends. Under certain circumstances, if the employer dies, the contract ends.

· Likelihood of continuity of the business

Ex 1: Doctor with his assistant. If doctor dies, the business will end, so the contract of the assistance dies as well.

Ex 2: John is a plumber and he has an employee. His two sons are also plumbers. Johns wants to rest, so he lets his sons take care of the business. John passes away. Are his sons going to continue the business? If YES, the contract with employee. If NO, the contract will terminate. 

2097: If you want to restructure your business, change the name, or whatever, the labour contracts are not affected.

2096 : An employee can ask his employer for the labour certificate (official record)

Non-competition clauses (2089-2095) *Final Exam (Maybe 5pts Essay Question)

· Clause that restricts your ability to earn a living after you leave a certain job. Because we are in Civil Law and we are free to enter contracts, there are restrictions.

In writing : 
1. Time : You need to include a period of time 
(Reasonable: about 6 months is ok, 12 months the judge will ask questions, 18 the judge will ask many questions)
2. Place : Be precise. 5Km radius from the MB building. 
3. Type : Not enough to say you can’t work for competitor. Reasonable : Can’t work as programmer in that language for the competition. 

Employer has to prove that his clause is reasonable.

Labour Standards

People excluded from labour standards : -Senior Management
				        -School Internships

1) Pecuniary complaint 1 year back
2) Psychological harassment 2 years last event (Used to be 90 days, still mistake in book) Exclusions don’t apply
3) Prohibited practice 45 days
4) Dismissal without sufficient cause (Art. 124-128) 45 days – Working 2 years
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