BU231 Final Notes

Topic I: Introduction to The Law of Torts (Chapters 4&5)
Syllabus: 
Scope of tort law:
· Intentional torts
· Professional liability
· Negligence
· Fiduciary duty and ethical responsibility 
· Professional organizations and discipline
· Role of the code of conduct

Law: An adopted set of mandatory standards that society accepts as predictable and organized behaviour necessary for a just society

Sources: legislation & court cases a

Legal tools available to force compliance with law:
· Civil liability: individuals force compliance
· Regulatory liability: government standards
· Criminal liability: government enforcement

Ethics: values or standards of conduct considered advisable in an honourable person
· Not enforced by law, higher than the law, should strive for

Link between law and ethics
· Ethics often determine/drives what the law should be
· Law enforces ethics in the sense that we have to comply with the law because ethics somewhat determines the law 

Corporate social responsibility
· Interaction between ethics, law and economics: using ethics can lead to an increased business, acting beyond your legal requirements to benefit your business 

Risk management
· A business risk with legal implications:
1. Identify legal risks
2. Evaluate the size and likelihood of the risk
3. Decide on an action plan
4. Implement the plan
5. Regularly review and update the plan

Common law: judge-made law
· English/French
· Precedent/Stare Decisis (court makes a decision that lower courts are required to follow)
· Role of statute (written law)
· Role of constitution & the charter (legislation can be struck down if it does not comply with the legislation, has to be a case before the judge)
· Levels of court
· Jury (mostly personal injury cases, not very common in Canada)
· Role of government/judges

Civil courts
· Supreme Court of Canada (SCC) highest court since 1949 
· Appeals allowed only after leave (permission, extremely difficult to get)
· Ontario Court of Appeal (OCA) 
· Panel of 3, all transcripts, no leave
· Trial has already taken place, purpose is to argue an error made at the trial, no witnesses/examination
· Highest court in Ontario, hard to get past them they have so much power
· Will not grant leave unless there is precedent 
· Superior Court of Justice (SCJ)
· Trial court, no monetary limit
· Deals with all types of litigation (criminal & civil)
· Small Claims court
· Trial court SCC
· Division of SCJ
· Monetary limit of $25 000

Civil Law Language 	
· Plaintiff: party who initiated a lawsuit
· Defendant: party who committed the harmful act 
· Cause of action: reason for lawsuit
· Liability: one party is legally responsible for the damages, the person who is liable is the one who has broken the law 
· Pleadings: sets up the basis for legal claims, framework of lawsuit 
· Burden of proof: who has the burden of proving (mainly plaintiff) 
· Standard of proof: to what extent they have to prove the case, balance of probabilities, plaintiff has to prove on a basis of 51%
· Damages: damage done as a result of the plaintiff’s actions, what needs to be compensated 
· Dissent: disagreement among judges, the judge who is not in agreement with the majority
· Binding: contracts are legally binded 
· Public policy: considerations or objectives that are considered beneficial to society as a whole 

Note: the amount of money being sued for is not relevant to the severity of the lawsuit

Purpose of a tort lawsuit:
· Deter bad conduct in others
· Compensate victim’s losses, not punish (criminal law punishes)
· Save the government money by shifting loss to wrongdoer and making the victim process the lawsuit

Tort: a loss resulting from someone else’s wrongful act of failure to act
· There are intentional and unintentional torts – CONDUCT not harm
· Intention to harm is not the issue – FAULT is
· Goal is not to punish but to compensate for loss
· Harm or damage must occur for tort to be actionable 

Key concepts:
· Liability – public liability
· Fault v. no fault
· Fault: unjustifiable injurious conduct that intentionally or carelessly disregards the interests of others 
· No fault insurance: a system of compulsory insurance that eliminates fault as a basis for claims 
· Benefits from company
· Worker’s compensation: a scheme in which employers contribute to a fund used to compensate workers injured in industrial accidents regardless of how the accident was caused

· Strict liability: liability that is imposed based upon causation regardless of fault, don’t need to prove fault

· Vicarious liability: one party is responsible for the fault of another party, appears mostly in employment law – the liability of an employer to compensate for torts committed by an employee during the course of his/her employment 
· Ex. Your employer is responsible for the faults of their employees)
· Employee is still liable to victim, and may be liable to employer
· Profit from business activity justifies carrying the burden of business expenses
· Ability to pay, insurance

· Class action: a lawsuit filed or defended by an individual or small group acting on behalf of a large group 

· Contingency fees: how lawyers get hired, the client doesn’t have to pay money up front, if success is achieved lawyer gets a percentage of what is paid to the client. Provides access to those who are unable to afford a lawyer

Civil lawsuits
· Rarely go to court, costly
· In Ontario: if you win a lawsuit you are compensated for part of trial costs, if you lose you have to pay the other side 
· Mediation: a meeting with all the decision makers (lawyers, clients) mediator helps parties to settle
· Arbitration: mini trial, an arbitrator decides who wins and who loses

Intentional torts
· Not frequent, no insurance 
· Ex. guy gets assaulted in a bar:
· Sued bar for over serving because the bar is likely to have insurance
· One act can give rise to criminal and civil cases, there can be more than one person at fault & there can be more than one cause (allocated percentages of fault to each party involved)

· Nuisance
· Can be Public or Private:
· Public: interference with the lawful use of public amenities 
· Private: interference with an occupier’s use and enjoyment of his/her land

· Courts weigh competing interests and consider 2 main issues:
· Degree of interference with occupier’s use and enjoyment of land
· Economic importance of offending activity 

· Unreasonable interference: a defence can argue that although interference occurred it was not unreasonable 

· Trespassing

· False imprisonment: unlawfully restraining or confining another person & false arrest: causing a person to be arrested without a reasonable cause

· Malicious prosecution: 
· Causing a person to be prosecuted for a crime without an honest belief that the crime was committed

· Inducing breach of contract: intentionally causing one party to breach his/her contract with another 
· Pre-existing contact that a third person convinces one of the parties to breach
· Confidentiality agreements, listing agreements

· Defamation: making an untrue statement that causes injury to the reputation of another person 
· Two separate torts: libel (written) & slander (spoken)
· Requires publication: communication of the offending statement to someone other than the target 
· Absolute and qualified privilege:
· Absolute: complete immunity from liability for defamation (i.e. politicians can say things and cant be sued)
· Qualified:  immunity from liability for defamation provided a statement was made in good faith (i.e. if previous employer says something about employee to potential future employer which results in not being hired)
· Libel and slander Act: gives journalists a “fair comment” defence when they have researched and offered a reasonable opinion, honest belief
· Pubic interest: a defence to defamation when the publication of the statement is in the public interest and was done responsibly
· Notice

· Assault & battery
· Battery is a physical hit, assault can be threatened 
· Associated with one another because if there is battery then there must be a preceding assault 

· Unlawful interference with economic relations
· Attempting by threats or other unlawful means to induce one person to discontinue business relations with another 

· Product defamation
· Making false and damaging statements about the products of another person
· Economic tort, defame someone’s product to get business

· Passing off
· Trying to sell your own property and passing it off as someone else’s (ex. Fake designer merchandise)

Unintentional torts

Negligence: is the careless causing of harm to the person or property of another, if there is no harm there is not tort of negligence
· Elements of negligence:
1. Owe a duty of care
2. Breach of standard of care
3. Damage to plaintiff
4. Defendant conduct is the cause
*All four elements or the cause of action fails
· Object of tort law: place the injured party back in the position s/he would’ve been had the tortuous act not occurred

Duty of care (DoC): a relationship so close that one must take reasonable steps to avoid causing harm to another 

· The legal duty imposed on everyone:
· Take reasonable care to avoid injury to others
· The injury must be reasonably foreseeable: would a normally intelligent and alert person have foreseen that those actions would likely cause harm?
· The duty is not all encompassing – you must owe a duty to the other person 

· The Good Neighbor Principle 
· Everyone has a duty not to injure their neighbor, you must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbor
· Ex. Donaghue v. Stevenson, 1932): decomposed snail in a bottle of beer, beer was bought by a friend and given to victim

· Neighbor in law
· “Persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to acts or omissions which are called in question…”

· Test for duty of care:	
· Is there a sufficient close relationship between parties so that, in the reasonable contemplation of the (defendant), carelessness on its part might cause damage to that person?
If so…
· Are there any considerations which ought to negate or limit:
· The scope of the duty
· The class of persons to whom it is owed
· The damages to which a breach of it may give rise 

Standard of care (SoC): the level of care that a person must take in the circumstances
· You cannot determine if a person has fallen below the standard of care if you do not first determine what appropriate standards is in any given situation
· “The reasonably ordinary person on the Yonge street subway”

·  Special standards of care:
· The reasonable and competent person in a specific profession –  where someone requires specialized skill and knowledge
· The professional standard of care
· Fiduciary
· Children: the standard of a reasonable child of the same age, unless engaged in adult activity 

· Other factors considered in determining SoC
· Degree of likelihood that harm would occur
· The potential severity of the harm
· The social utility of the action involved
· The feasibility of eliminating the risk

Causation: injury resulting from the breach of the standard of care
· If there is no harm/loss – there is no tort 
· “But For” test
· Plaintiff must show that ‘but for’ the negligent conduct of the defendant, the injury would not have occurred. If yes, then this is the cause of the loss/harm
· “Material contribution” test
· Finds causation when the type of injury is that for which the behaviour of the defendant created an unreasonable risk and it would offend notions of fairness to deny recovery 
· Ex. Two people shoot someone at the same time, cannot determine who caused injury, this test would allow liability to be assigned to both shooters
· Used when the ‘but for’ test cannot be proven for reasons beyond the control of the victim
· The defendant does not have to be the sole cause of the harm; it is sufficient for the plaintiff to show that the defendant’s conduct was a cause of the harm/loss

Remoteness
· The conduct of the defendant cannot be too removed/remote from the harm caused
· Element of foreseeability is required – the harm had to be foreseeable at the time of the tort

Vicarious liability: employers held liable for actions of employees

Burden of proof
· The plaintiff has the onus of demonstrating that the elements of a tort exist
· Once plaintiff has shown that the defendant has committed the tort (all elements are present) then the burden shifts to the defendant to show that they did not commit the tort or that they have a valid defence 
· The difficulty for the plaintiff is that it is not always possible to demonstrate the negligent act




Circumstantial evidence principle
· A plaintiff can meet the burden of proof by using circumstantial evidence to show that the defendant’s negligence was most likely the cause of the injury
· The defendant then has the burden of showing that it was not negligent

Defenses
· Need all elements of negligence to have a tort

· Contributory negligence
· Reduces the amount owed to the plaintiff, because of your own negligence
· Can occur in 3 ways:
1. Plaintiff can expose themselves to the incident that caused the injury
2. The plaintiff can expose themselves to a risk or injury
3. The plaintiff can fail to take reasonable steps to mitigate injury (minimize the injury after is has occurred)
· Only a partial defence
· The plaintiff in some way acted negligently and contributed to their own harm
· Court will apportion damages in proportion to the degree of fault or negligence on the part of the defendant

· Voluntary assumption of risk
· Plaintiff is engaged in an inherently risky activity
· The plaintiff knew of the risks and voluntarily assumed the risk
· A complete defence 

Insurance
· It cannot be used a defence to say that the victim failed to mitigate her loss because she is not insured, court does not admit evidence about the existence or amount of insurance coverage 
· If the victim has been compensated through insurance, their right to claim against the wrongdoer passes to the insurance company, and vice versa  
· Subrogation: where one person becomes entitled to the rights and claims of another
· When this occurs the subrogated party may sue the defendant and collect
· The role of insurance in the business environment:
· Minimize the risk of loss due to tortious actions on the part of the employer or employees (vicarious liability)
· Cost of business
Damages
· 3 types:
· Special – quantifiable (money)
· General – not quantifiable (pain and suffering)
· Punitive – punishment (rare)

Product liability: A tort imposing liability on manufacturers for harm caused by defective products

· Difficulty in demonstrating negligence on part of manufacturer of goods 
· Becomes necessary to demonstrate that the product was defective and caused harm and then onus/burden of proof switches to the defendant
· Circumstantial evidence rule
· Manufacturer should be responsible to the consumer

· Ongoing duty to warn: manufacturer’s responsibility to make users aware of the risks associated with the use or misuse of the product
· Dangerous products
· Products that are discovered to be defective
· Scientific and technological advancements

Occupier’s liability: a tort imposing liability on occupants of land for harm suffered by visitors to the property
· Special SoC owed by persons who enter those premises 
· Occupier: person who has control over the property
· Invitee and licensee – owed highest SoC of the three 
· Invitee: a person permitted by an occupier to enter premises for business purposes
· Licensee: a visitor (other than an invitee) who enters premises with the consent of the occupier 
· Occupier has to remove any hazards of which s/he is aware and those hazards that s/he ought to have been aware of

· Trespassers
· Not legally on property
· Still owed a duty of general humanity
· Occupier cannot deliberately harm (set traps)
· SoC is minimal

Professional liability
· Those with specialized knowledge or skill will be held to a higher standard than that of an ordinary person
· Professionals with certification in their field are held to a standard of their field expertise 
· i.e. doctors, lawyers, accountants, etc. may be held to an even higher standard and must 
· avoid conflicts of interest



Fiduciary duty
· The highest SoC
· Applies to those who stand in a special relationship of trust to another person
· Ex. Parent, doctor, trustee, etc. 

· 3 characteristics to determine who is a fiduciary:
1.  A fiduciary has the scope for the exercise of some discretion of power
2.  A fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiary’s legal or practical interests
3.  The beneficiary is peculiarly vulnerable to, or at the mercy of, the fiduciary holding the power or discretion

Loss/harm
· A tort requires that one party suffers some sort of harm, injury or loss to his/her person or property
· That harm was traditionally physical harm

Negligent misrepresentation
· Representation = statement
· Statement can be made that is untrue
· Fraudulent misrepresentation: intentionally made (a lie)
· Negligent misrepresentation: made carelessly  
· Test:
1. A statement is made
2. That statement is false
3. The maker of the statement must owe the hearer of the statement a duty of care
4. The hearer of the statement must act on the statement
5. The hearer of the statement must suffer a loss as a result of their acting on the statement

Topic II: Introduction to the law of contracts (Chapters 6-8)
Syllabus: 
The role of contract law
The formation of a contract 
· Offer/acceptance
· Consideration
· Intention to create legal relations
· Capacity 
· Legality
· Certainty of terms 

Contract law
Contract (K): a promise, or set of promises that the law will enforce
Formation of a contract:
· 7 necessary elements for the formulation of a contract

1. Offer: a tentative promise made by one party, subject to a condition or containing a request to the other party
· Must be definite and certain
· Must be communicated to the intended recipient by word or conduct
· It is intended to be binding on both of the parties as soon as it is accepted

2. Acceptance
· Final unqualified consent to the terms of the offer
· Must be a positive act communicated to the offeror by word or conduct
· Accepted by conduct: must refer unequivocally to the offer made
· Unilateral contracts
· Timing of acceptance: 
· Revocation – offeror can revoke the offer any time up to the acceptance
· Exceptions:
a) Where the offeree has paid money to keep an offer open
b) Where the offer was made under seal
· Offeror must give notice of revocation
· Lapse – where the offer stipulates a time by which the offer must be accepted and that time passes
· Offer may lapse in the following ways:
a) When the offeree fails to accept within a time specified in the offer
b) When the offeree fails to accept within a reasonable time, if the offer has not specified any time limit 
c) When either of the parties dies or becomes insane prior to acceptance

· Communication of acceptance
· Method of acceptance should be reasonable in the circumstances and reasonable to the offer i.e. responding by snail mail on a time sensitive offer is not reasonable 

· Moment of acceptance
· Must be able to identify
· Who made the offer 
· When it was communicated
· When and by whom the offer was accepted

· Jurisdiction
· Location where the contract was formed is determined by where acceptance is completed
· Jurisdiction is important in aiding in determination of what province or country’s law will govern that contract

3. Consideration
· The price paid for the contract (usually $$, doesn’t have to be (ex. Performance, service/goods)
· So long as the promisor bargains for the other party to do/promise to do something that she otherwise would not do, the promisor will have received consideration

· Gratuitous promise: a promise made without bargaining for or accepting anything in return
· Even when accepted promise is not enforceable by law

· Adequacy of consideration
· Not task of courts, will only examine if there is some allegation of wrongdoing 
· Past consideration = no consideration
· Existing legal duty: no new consideration, no new contract, can’t be consideration because you already have to do it 

· Debtor/creditor rule: 
· Foakes v. Beer (1884)
· No new consideration for promise to reduce debt = no new contract
· Exceptios created to avoid unfair results
· Mercantile Law Amendment Act, R.S.O. 1990 
· Amended the rule in Ontario

· Equitable Estoppel
· Court exercising equitable jurisdiction to prevent a party from denying his or her promise 
· At present, can only be used as a shield not a sword (defence not a cause of action)

· Quantum meruit: the amount a person deserves to be paid for goods or services provided to the person requesting them 

· Seals 
· Act of sealing a document meant that the covenantor adopted the document as his/her “act and deed” 
· Document under seal: a covenant (serious promise) recorded in a document containing a wax seal, showing that the covenantor adopted the document to his act and deed
· Deed: a document under seal which is usually small, red, gummed wafer
· No consideration required

4. Intention to create legal relations
· There is no contract in law unless both sides intended to create a legally enforceable agreement
· Must be: agreement on all essential terms & mutual intention to create K
· Reasonable bystander test: did the outward conduct of the parties lack a serious intention to create legal obligations?
· If no... there is no binding contract

5. Capacity
· Legal capacity: competence to bind oneself legally
· Some parties lack the necessary legal capacity to enter contracts or holding diminished capacity (minors, mentally incompetent, corporations, labour unions, enemy aliens, aboriginal people, bankrupts)

· Minors: Ontario provincial ‘Age of Majority’ – 18yrs, considered ‘infant’ in law
· Minors can enter contracts which are enforceable by the minor but not against
· Contracts for necessaries (food, clothing, lodging, medical attention, legal advice, transportation) are enforceable
· S/he is not bound to pay the contract price, but rather a reasonable price (quantum merit) 
· Court usually regards contract price as reasonable 
· Beneficial contracts of service –  contracts of employment or apprenticeship found to be for a minor’s benefit – are enforceable 
· Corporations: a ‘legal fiction’, has no physical existence 
· Labour unions: forming organizations does not make that group into a legal entity

6. Legality
· The object of a contract cannot be illegal
· Contracts illegal by statute: ex. Criminal code, Income Tax Act, Competitions Act
· Contracts can also be illegal by Common law or Public Policy:
· Contracts considered to be immoral, a perversion of justice, or prejudicial to the interests of the Canadian public
· Historically gambling fell into this category
· Insurance and stock exchange transactions are included 

· Restraint on trade
· Can be statutory where the restriction violated the Competitions Act
· Enforceable in 2 contexts: sale of business and employment
· Can be a violation due to public policy
· Can be valid where the restraint is reasonable in the circumstances 
· Rebutting the presumption is likely for 2 types of contracts in restraint of trade:
· Agreements made between the vendor and the purchaser of a business in which the vendor undertakes not to carry on a similar business in competition with the purchaser 
· Agreements between employer and employee in which employee undertakes that after leaving her present employment, she will not compete against the employer, either by setting up her own business or by taking a position with a competing business

7. Certainty of terms
· Vague or incomplete agreements can be deemed ‘void’ by a court, therefore no contract was ever formed
· Vague contracts: using terminology that is unclear (ex. ‘fair value’, ‘if satisfied’)
· Incomplete: leaving necessary information out of the contract (ex. Price of contract)

Most common type of contract: Standard Form Contract (SFC)
· SFC: an offer presented in a printed document or notice, the terms of which cannot be changed by the offeree, but must be accepted as is or rejected
· The ‘take it or leave it’ offer: No room for negotiation over terms of the contract

· Advantages: 
· Highly efficient
· Fast
· Easy

· Disadvantages:
· Inequality of bargaining power
· Little or no room to negotiate terms

· Unusual or unexpected terms:
· Tilden rent-a-car co. v. Clendenning
· The need to point out any unusual or unexpected terms to the person signing the contract at the time of the contract formation or the term will be struck from the contract by the court

· Counter-offer
· Amending the contract in order to ‘accept’ the contract does not equal acceptance 
· This amounts to a rejection of the offer and a counter-offer 
· 
Option: a contract to keep an offer open for a specified time in return for a sum of money
· An offeree may bind an offeror to keep its offer open for a specified time in a number of ways:
· The offer itself may specify that it is irrevocable
· A subsequent contract (option) made to keep offer open
· In an option offeree makes a contract in the following general terms: The offeree agrees to pay a sum of money; in return the offeror agrees…
· To keep the offer open for a specified time
· Not to make contracts with other parties that would prevent the offeror from fulfilling its offer (exclusive right)

Unilateral and bilateral contracts
· Unilateral: a contract in which the offer is accepted by performing an act or series of acts required by the terms of the offer 
· Subsidiary promise: an implied promise that the offeror will not revoke once the offeree begins performance in good faith and continues to perform

· Bilateral: a contract where offeror and offeree trade promises and both are bound to perform
· Advantage: both parties are bound from the moment the offeree communicates acceptance 

Topic III: Grounds upon which a contract may be impeached and the requirement of writing (Chapters 9&10)
Syllabus: 
Equitable grounds upon which a contract may be impeached
· Mistake (terms, assumptions, innocent 3rd parties, performance)
· Misrepresentation (innocent & fraudulent)
· Undue influence and duress
· Independent legal advice and the matrimonial home 
Writing requirements & interpretation
· The statute of frauds
· Essentials of a written memorandum
· Electronic registration and the real estate conveyance
· The doctrine of part performance in real property law
· Consumer protection act
· Rules for interpretation of contracts
· Parole evidence rile and implied terms

Void v. voidable contracts
· Void contract: never existed, failed formation = no contract
· Court will do its best to restore parties to their pre-contract positions (ex. Money paid, property transferred)
· Each party is released from the performance of any further obligations under the agreement
· If only one term of a contract is void it can be severed without doing injustice to the parties, enforce remainder of contract

· Voidable contracts: exist, but can be made void at the option of one of the parties
· Unenforceable contract: no court assistance or remedy is available to parties of the contract
· No tort, court will not help recover money

Impeachment
Rescission (rescind): the setting aside of a contract because of some defect affecting its formation such as a mistake, misrepresentation, duress or undue influence 
· Or the discharge of the contract by the subsequent agreement of the parties 
· The court’s decision that even though a contract has been formed, it should not be enforced due to a defect
· Object: to place parties as closely as possible back to their pre-contractual positions, not damages

Mistake
· Types of mistakes recognized in law:
· Mistake in terms of the contract
· Typographical errors:
· Test: would a reasonable bystander recognize it as a mistake? if yes then despite proper formation, K would not be enforceable – it would be voidable at the option of the party that made the mistake 
· Mistake when reducing the terms to writing
· Court may grant rectification, only where:
· Court is satisfied that there was a complete agreement
· The parties did not engage in further negotiations
· The change in written document appears to be an error in recording
· Ambiguity: multiple interpretation of the same term 

· Mistake in assumptions 
· Refers to the subject matter of the contract
· Mistake in assumption as to the existence of the subject matter – K is void 
· Mistake as to the value: 
· Court will not interfere in a fluctuating market
· Court will not interfere if the mistake in value was present from the outset
· Hyrsky et al v. Smith (1969)
· Land purchased for development, parcel of land significantly smaller than believed to be, court held that the mistake was so substantial as to change the quality of the subject matter and granted rescission to the purchaser 

· Mistake about the identity of a party to the contract
· Unilateral mistakes that often occur in fraud situations
· Subsequent purchasers are better protected when the original transaction takes place in person
· Cundy v. Lindsay 1878: violated the general principle that between two innocent parties, the more blameworthy should bear the loss

· Mistakes about the nature of a signed document 
· Usually occurs in fraud situations: 
· A sells to F
F sells to B
F takes the $ and moves away
A discovers mistake
· The 3rd party must be innocent: must be Bona Fide Purchaser for Value Without Notice (BFPVWN)
· If K is deemed void: then there was no K therefor goods or money must be returned to A, title did not pass to F but stayed with A
· If K is deemed voidable, then there was a K therefore goods or money stays with B, title did pass to F, therefore F could pass title to B\

· Non Est Factum: ‘not my deed’
· Another type of mistake, historical defence devised in a time when people were largely illiterate
· Claim of non est factum: this is not the contract I agreed to
· Reliance on another person’s word that the document contains the terms agreed to, works for blind and illiterate 

Misrepresentation
· A statement/representation made during negotiation of a contract, before formation of the contract, that turns out to be false
· Can be:
· Innocent
· Negligent
· Fraudulent
· Elements:
· Statement/representation made
· Statement is false
· Intent (if fraudulent): duty of care owed/standard breached (if negligent)
· Reliance on the statement caused the injured party to enter the contract
· Caused harm

· Experts
· Representation is a statement of fact not opinion
· Expert opinions are considered to be a statement of fact

· Omissions:
· Not necessarily a misrepresentation unless there is a duty of utmost good faith owed (ex. Fiduciary)
· Doctrine of Caveat Emptor applies (less so with consumer goods re: Sale of Goods Act s.15)
· Other contacts that require disclosure:
· Directors of companies owe a duty of umost good faith to their corporations
· Partners in partnership
· Insured’s to their insurance company
· Professionals to their clients – duty of care to disclose conflicts of interest

Undue influence: the domination of one party over the mind of another to such a degree as to deprive the latter of the will to make an independent decision
· K formed under undue influence would be voidable at the option of the victim
· Special relationships:
· Often fiduciary
· Husband & wife
· Need for ILA 
· Dire circumstances: where one party is temporarily desperate and will agree to any terms
· Threat of prosecution: agreeing to terms to avoid prosecution of a family member 
· Unconscionable contracts: arising from inequality of bargaining power – but the court is reluctant to look at the bad bargain as being a result of unconscionability 

· Burden of proof:
· Plaintiff who desired to claim undue influence and have the contract voidable at his/her option must show on a balance of probabilities that:
1. There was domination by the other party in the circumstances
a. By showing the special relationship exists
b. That s/he was in desperate circumstances at the time of contract formation
2. That the contract is unfair or disadvantageous to the weaker party


Duress: actual or threatened violence of imprisonment as a means of coercing a party to enter a contract
· Contract would be voidable at the option of the victim

Writing requirements and interpretation 
Statute of frauds 1677
· The need for written evidence of certain types of contracts
· Historically arose during civil unrest and disputed over contracts of long duration – limitations of memory, still exists in Ontario

· Applies to:
· Promise by an executer of an estate to pay a debt of the estate
· Where an executor/executrix makes a promise to a creditor of the estate to pay the creditor personally, that promise cannot be enforced by the creditor unless it has been reduced to writing 

· Guarantees
· A conditional promise to pay a debt only if the debtor defaults, must be in writing to be enforceable 

· Payment by a 3rd party for the miscarriage of another
· Similar rules to guarantees and indemnities
· If a 3rd party agrees to pay damages on behalf of another – then it is like an indemnity and does not have to be in writing
· If a 3rd party agrees to pay ONLY if the other party defaults, then it is like a guarantee and must be in writing to be enforceable 

· Contracts in consideration of marriage
· Historically refers to a marriage contracts such as a bridal dowry 
· Today contracts relating to marriage are governed by Family Law Legislation, but must still be in writing to be enforceable 

· Ratification of a minor’s contract
· Where contract is not continuous in nature of a partnership agreement, then it must be ratified by the minor, upon the minor reaching the age of majority to be enforceable – that ratification MUST be in writing

· An agreement not to be performed by either party within one year
· Must be in writing
· Exceptions: 
· Indefinite time period set out in K
· Where one of the parties is expected to perform within the year, but the other is not 

· Contracts concerning land 
· Any transaction involving real estate MUST be in writing to be enforceable, including leases for land, a building, or part of a building
· Exceptions:
· Repairs to a building
· Building a house
· Room and board arrangements

· Indemnities: Not to be confused with guarantees: a promise to pay on behalf of a 3rd party as long as the other contracting party performs (ex. Co-signing debt)
· Do not have to be in writing – except in B.C

Memorandum
· What must be included in the written document:
· All essential terms:
· Names
· Subject matter
· Consideration (with exceptions of a guarantee)
· Payment details
· Signature of the paying party
· NB signature of the defendant must be present in order to be able to sue under the memorandum 
· What makes up a memorandum:
· A piece of paper, can be a letter
· Does not have to be a single document
· Cannot rely on oral evidence to connect memoranda

Unenforceable contracts
· A contract that still exists for other purposes, but neither party may obtain a remedy under it through court action
· NB is NOT void 
· Contract still exists and can still affect the legal interests of the parties
· Where they differ from void Ks: 
· Deposits
· Recovery for Goods and Services – Quantum Meruit
· Subsequent memoranda
· Defendant must plead the statute 
· Effect of a subsequent oral contract on a prior written K

Doctrine on part performance: Performance begun by a plaintiff in reliance on an oral contract relating to an interest in land and accepted by the courts as evidence of the K in place of a written memorandum 
· Necessary criteria for part performance:
· Has to be a contract concerning land 
· Acts of performance have to clearly indicate the existence of a K respecting the land in question
· Acts have to have been performed by a plaintiff (not the defendant)

Sale of Goods Act
· Applied to any purchase of goods in excess of £10 ($30-50)
· Repealed in Ontario
· Still exists in some provinces
· Avoiding the act:
1. Where there has been acceptance and actual receipt of the goods by the buyer
2. Part payment tendered by the buyer and accepted by the seller
3. Earnest

Consumer Protection Act
· Protection of consumers
· Some agreements must be in writing (ex. Direct agreements under s.41(1) in excess of $50 as prescribed by O. Reg 17/05, s.34)
· Writing must include details such as:
· Detailed description of goods/services sold
· Itemized purchase price
· Name, address and contract info of vendor
· Notice of statutory cancellation rights 

Privity of contract: the relationship that exists between the parties to a contract 
· Rule: 
· If there is not privity between the parties, then there is no right to obtain legal remedy based in contract law
· There may be opportunity to obtain legal remedy through tort law where applicable
· Rule can have harsh results therefore systems must have been developed to get around the rule

· Vicarious performance: Where a 3rd party performs on behalf of the promisor who remains responsible for proper performance
· Don’t confuse with vicarious liability in tort law
· Ex. Corporation cannot act without an agent who is performing vicariously, but the corporation remains liable for performance 

· Trusts: where the property has been transferred to a person who administers the property for the benefit of another
· The 3rd party who is obtaining the benefit has a ‘beneficial interest’ in the property and has the right to enforce the trust agreement as the ‘true owner’ of the property
· Constructive trusts: the relationship that permits a 3rd party to obtain performance of a promise included in a contract for his or her benefit
· Original K had to be meant to be irrevocable: a trust must be permanent with no option for the donor of the trust property to later change his/her mind

· Exceptions to the rule:
· Insurance
· Undisclosed principals
· Contracts concerning land – tenancy agreements
· Special concessions to commercial practice
· Collateral Contracts
· Exemption Clauses

Assignment of rights: a transfer by a party of its rights under a contract to a third party
· The right to enforce a contract has independent value from the price of the contract itself, this intangible right is what is being transferred
· The right is referred to as a chose in action, tangible goods are referred to as choses in possession
· Parties to the assignment:
· The promisor
· The assignor
· The assignee

· Equitable assignment: the original assignor is left a party to the transaction therefore in order to enforce the K – all parties must be made party to the legal action

· The effect of the Conveyancing and Law of Property Act R.S.O c. C. 34 s. 53 in Ontario:
· Where an assignment meets the requirements of the act that is:
a. The assignment was absolute (unconditional and complete)
b. It was in writing 
c. Promisor receives notice of it in writing 

· Then it is statutory assignment and the assignor is no longer bound to it 

· Notice to the promisor
· ALL assignments require that the promisor be given notice of the assignment
· It is notice to the promisor that is required and NOT consent from the promisor 
· If the promisor ignored the notice and pays the assignor, then the promisor will be in breach and will be required to pay again to the assignee


· Assignee’s title:
· The assignee cannot obtain a better title than the assignor
· The assignment is subject to any rights to the promisor had against the assignee before the promisor received notice of the assignments
· Ex. Equitable right of set-off, right of rescission, etc. 

Negotiable instruments: a written contract containing a promise express or implied to pay a specific sum of money to the order of a designated person or to bearer
· Defined by the Bills of Exchange Act R.S.C. 1985 c. B-4
· Include:
· Bills
· Cheques
· Promissory Notes
· Negotiation: the process of assigning a negotiable instrument 
· Negotiable instruments can be negotiated by simply signing the item where it is made payable to a specific person or by just handing it over if it is payable to bearer

· Parties to the negotiable instrument:
· Promisor/drawer 
· Drawee
· Payee
· Holder – still to the equities 
· Holder in Due Course – good title still passes (defined in BEA s. 55 (1))

Topic IV: Privity of Contract, The Assignment of Contractual Rights (Chapter 11)
Syllabus:
· Privity of contract
· Real property law
· Vicarious performance
· Trusts
· Exceptions to the privity of contract rule
· The nature of an assignment of rights
· Equitable and statutory assignments
· Assignment and assumption in mortgage transactions
· Negotiable instruments

Topic V: The Effect of Breach of Contract and Remedies for Breach (Chapters 12&13)
Syllabus:
The effect of a breach of contract
· Discharge
· Implications of breach
· Repudiation
· Failure of performance
· Exemption clauses
Remedies for breach
· Types of remedies 
· Damages 
· Measurement of damages
· Equitable remedies
· Specific performance & real estate transaction
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