ASSIGNMENT 2
QUESTION 1

Amsterdam Inc. is in the business of selling antique cars.  OntaBec Inc. manifested interest in buying a model resembling a Rolls-Royce from the 1950s. The representative of Amsterdam Inc. showed OntaBec Inc.’s representative such a model, and OntaBec Inc. agreed to purchase it, without asking questions. At the time of the purchase, OntaBec Inc. assumed it was a Rolls-Royce from the 1950s, but did not ask for a confirmation. After the purchase, OntaBec Inc. discovered that this model was in fact produced in the 1980s, and was meant to resemble the 1950s’ model. Do you think OntaBec Inc. can get the purchase transaction annulled? Explain your answer from a common law perspective AND from a civil law perspective.
Common law:

In common law jurisdiction a contract can be invalidated when there are defects of consent present. In this particular situation, we are dealing with a unilateral mistake. In determining whether or not OntaBec Inc. can get the purchase of a 1950s Rolls-Royce model annulled, the courts would have to determine a mistake in the terms of the contract – a mistake in assumption is not reasonable grounds to invalidate a contract. So, in this case, there was no mistake in the terms of the contract they agreed to, but only in the assumption they made when entering into the contract and purchasing the model car. Unfortunately, for OntaBec Inc., common law has a very strong “buyer beware” mentality. 
Conclusion: 

I believe that under a common law jurisdiction OntaBec Inc. could not get the purchase of the 1950s Rolls Royce model annulled because assumption is not a viable example of the defect of consent – mistake.

Civil law:

In civil law jurisdiction a contract can be invalidated when there are defects of consent present. Civil law has a similar concept to common law’s “mistake”, which is called error. In determining whether or not OntaBec Inc. can get the purchase of a 1950s Rolls Royce model annulled, the courts would have to look to CCQ s.1400. 

CCQ s. 1400: Error vitiates the consent of the parties or of one of them where the error relates to the nature of the contract, to the object of the prestation or to any essential element that determined the consent.
An inexcusable error does not constitute a defect of consent.

With regards to CCQ s.1400, we can clearly see that civil law is more lenient on invalidating a contract. However, for the OntaBec Inc.’s case, “An inexcusable error does not constitute a defect of consent” is what makes me believe that OntaBec Inc. would not be able to get the purchase annulled. In this sentence, an inexcusable error applies to companies and places a higher level of expectation on the decisions they make. In other words, because OntaBec Inc. is a corporation, it cannot simply argue error as a defect of consent because they assumed the Rolls Royce to be legitimate – because a reasonable person in a similar situation wouldn’t have made that same mistake/assumption.

Conclusion:

I believe that under a civil law jurisdiction OntaBec Inc. could not get the purchase of the 1950s Rolls Royce model annulled because as a corporation, OntaBec Inc.’s assumption regarding the Rolls Royce would be considered an inexcusable error under CCQ s. s. 1400.

QUESTION 2
Ben Flacco is currently constructing a house. On November 11, 2015, he contacted by phone Serge Timmins, a sales representative of Alum Ltd., for the delivery of aluminum sheeting (which will be installed on his roof) on November 18, 2015. Serge Timmins agreed on the phone. On November 18, 2015, Ben Flacco and four construction workers he hired for the installation of the roof waited all day for the delivery of the aluminum sheeting. Ben Flacco had to pay the construction workers $2000 for the day, although they did nothing all day?

A. True of false: Ben Flacco can sue Alum Ltd. for the $2000 he paid to the construction workers. 

Answer:  
No


B. Explain your answer. (hint: refer to the type of agreement/relationship that is at stake)
This case illustrates bilateral contract between a third party and a principal. In this type of contract acceptance takes the place of a promise on behalf of both parties. According to s. 1380 of the CCQ, both parties have a legal obligation to each other. In this particular case, Flacco promised to pay Alum Ltd. for delivery and Alum Ltd. promised to deliver. 

The case does not tell us whether or not Timmins informed Alum Ltd. of the contract. So, there are two possible scenarios: (1) he did not inform them, thus failing to execute his duty of care and duty of good faith to the company, thus breaching the principal-agent contract (p. 371 TB) –or– (2) he did inform them, but they failed to preform (p. 371 TB). While these possible scenarios may provide different answers as to who is liable for this failure to preform, I believe my answer: no, Flacco cannot sue Alum Ltd. for the $2000 he paid the construction workers because he failed to mitigate the damages he endured. To be more precise, Flacco did not do all that he could to minimize the monetary damages (paying the construction workers all day). These costs could have been reasonably avoided (i.e., he could have sent them home an hour after Alumn. Ltd. did not show, he could have contacted Alumn. Ltd. (however, if Flacco was told that Alum. Ltd. would deliver any time during the hours of 9-5, he would have the grounds to sue Alum. Ltd.)). This is supported by the CCQ s. 1473. This means that Flacco failed to meet one of the prerequisites for an award of damages and thus would not be rewarded the $2000 compensation for the construction workers.
C. True of false: Ben Flacco can sue Serge Timmins for the $2000 he paid to the construction workers. 
Answer:  
No


D. Explain your answer. 

I would just like to mention that I did have a bit of difficulty determining this answer. 
On page 371, the textbook discusses the principal and agent liability. Accordingly, there are 3 possible outcomes: 

1. The principal alone is liable on the contract. 

a. The principal is liable for performance and an agent has no liability to the third party even when she acts outside her real authority, so long as she acts within her apparent authority. She may be liable to the principal for breach of the agency agreement. 

2. The agent alone is liable. 

a. When an agents contracts on the terms that she is the real contracting party, though she is in reality acting or intending to act for an undisclosed principal, the agent alone has rights and liabilities to the third party.
3. Either the principal or the agent may be held liable. 

a. When a person who is an agent does not mention her status and deals with a third party without making it apparent that she is acting as an agent. In that case, third party is entitled to sue the agent on the contract. If the contract was one that the agent had authority to make, the third party has the option of holding either principal or agent liable for performance of the contract, but not both. 

The case above seems to best fit into category 1. I think this for the following reasons: 

1. The case claims Flacco “…contacted by phone Serge Timmins, a sales representative of Alum Ltd…” This indicates to me that Flacco was aware that he was making an agreement with an agent of Alum. Ltd. thus, Timmins’ status as an agent was known. 

2. Since Flacco was aware he was making an agreement with an agent as a third party, the principal is liable for non-delivery. Furthermore, even if it was the case that Timmins did not inform Alum. Inc. his failure to express duty of care or duty of good faith, this would only breach the agent-principal contract and would not place Timmins in a position of liability.  

QUESTION 3

List and briefly describe 4 rules relating to interpretation of contracts.

While there are many rules regarding how to interpret a contract, I believe that s. 1426 of the CCQ provides four very helpful rules for interpretation. 

 CCQ s. 1426: In interpreting a contract, the nature of the contract, the circumstances in which it was formed, the interpretation which has already been given to it by the parties or which it may have received, and usage, are all taken into account.
1. Nature of the contract: 

a. This relates to determining what kind of contract needs interpreting (i.e., is it an employee contract, a mandate, a lease, etc.)

2. Circumstances the contract was formed: 

a. This means that we ought to look at the context regarding when the contract was formed in order to better understand what the contract is really meant to do. An example could be a contract between to parties that was formed 50 years ago. In this case, the circumstances were very likely different than they are now and thus, the contract (or clauses or terms within it) may have a different meaning. 

3. Interpretation the contract may have received:

a. Sometimes a dispute over a contract may not happen immediately. Thus, it is important to look at how the parties interpreted the contract prior to a dispute. I believe this point can best be illustrated by the Frigaliment case, in which the courts determined that even though Frigaliment was arguing that they were not being given the agreed upon juicy, succulent chickens, they nonetheless sold the scrawny chickens they were receiving to the French as juicy succulent chickens. Thus, Frigaliment had already had a previous interpretation on the contract in question, which proved helpful to the court’s final interpretation. 

4. Usage: 

a. If there is difficulty in interpreting a specific clause, term or word of a contract, the courts can also look at usage. Usage in this case means how someone in the industry would understand the word, term etc. (i.e., the definition of ‘chicken’ provided by chicken farmers/ food distributors etc.)

It is important to note that I do understand these rules as only helpful in interpreting the context of a contract. Of course, when given a contract to interpret we should first look at the express terms of the text. We should determine whether or not to give a literal or liberal interpretation. However, that is not always as easy as it seems, which is why we need to look at the contract as a whole. Thus why I have provided CCQ s. 1426 as an example of four rules for interpretation of a contract. 

QUESTION 4
Donald Bowie is a mechanic at MacTavish Inc., a manufacturer of snow removal machinery. Kenny Taylor is a mechanic at Peel Co., a competitor of MacTavish Inc. Both Donald and Kenny earn $20 per hour. Reggie is the member of a bargaining unit of MacTavish Inc., which operates in a unionized environment. There is no union at Peel Co. 

Should Donald and Kenny wish a pay increase in the summer of 2016, explain how they may proceed. Explain your answer. 
Just to reiterate some important information: (1) Donald works at MacTavish Inc., which is a unionized environment that also has a bargaining unit –and– (2) Kenny is employed at Peel Co., which is a non-unionize environment. 

In the case of Donald, I believe he could negotiate for a pay increase in the summer of 2016, because of the fact that there is a collective bargaining unit for his union. The Collective Bargaining process involves negotiations between an employer and the bargaining agent to establish the conditions of employment. Out of this process a collective agreement is formed. First, Donald must join the bargaining unit of McTavish Inc. in order to be eligible to join the union. Once a member of the bargain unit, the bargaining agent (the union) has the exclusive right to bargain with the employer on behalf of the bargaining unit. Donald as an individual would not actively participate in negotiating the terms of employment as the union does nearly all bargaining. An individual’s terms of employment are determined by the status of as a member of the bargaining unit, rather than by any personal bargaining efforts. Therefore, Donald would need to convince the union to collectively bargain with the employer for a wage increase for the members of the bargaining unit. The union can propose a notice (s. 71 CLC) to bargain with the employer and then continue to direct bargain with their employer. In this case Donald could not bargain individually with his employer for the wage increase. 

In Quebec, the terms of the collective agreement may apply even to workers who are not members of the bargaining unit for which the union was entitled to negotiate. Under this legislation, when a union has bargained for a certain wage rate, the parties may apply to the Minister of Labour for a decree extending the provisions of the collective agreement to all other employers and employees within the industry in the province or within a region of the province. If Donald were working in Quebec, he may be able to get a wage increase without joining the bargaining unit if the bargaining agents were applying to extend this to all employees in his region.

In the case of Kenny, once his individual employee contract between himself and his employer has been signed, he cannot re-negotiate the terms of his wage. That being said, he does have more opportunities than Donald to speak with his employer individually regarding a wage increase. It is also possible that his contract will need to be renewed, in which case Kenny can negotiate a new wage with his employer. 

Conclusion: 

Based on this discussion of bargaining within a unionized and non-unionized work environment, I believe both Donald and Kenny could negotiate for a future wage increase (provided that Kenny has a contract renewal coming up).

QUESTION 5

A key aspect of a formal restructuring process (either under the Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act) is the “stay of proceedings”. Explain the impact of such stay of proceedings and its application.

The “Stay of Proceedings” applies automatically in bankruptcies, proposals and arrangements, and serves to preserves the debtor’s business by preventing any action to collect money, seize assets, terminate contracts, etc. (BIA s. 69.1(a)).   For both the BIA and CCAA, the restructuring process begins on the day that a debtor initiates the “filing.” A list of creditors is produced and these creditors cannot seize assets or terminate contracts, etc. In the BIA, the stay of proceedings occurs automatically after a “notice of intention” is filed; the stay of proceedings is valid for 30 days, but extensions can be made (each extension is for maximum of 45 days, with a maximum of 6 months for the total extension). A trustee is appointed who is there to report to court, and the debtor’s creditors. The trustee has an obligation to supervise the business of the firm, but does not take control of the business or its assets in the case of insolvency. However, in the circumstance of bankruptcy, the trustee has control over the debtor’s assets so that it can deal with the liquidation process in an orderly fashion. 
In the CCAA, the stay of proceeding is initiated once the “initial order” is filed. The court will appoint a monitor who is a licensed practitioner in insolvency. Like in the BIA, the stay of proceedings is initially 30 days; however, there is no limit on the total extension of the stay of proceedings. In practice, the courts will not grant a one year extension, but the CCAA is more flexible in terms of timing and the what court can do as compared to the BIA.

An example of the impact of the stay of proceedings is in the case of lease payments owed by the debtor: Lease payments owed by the client prior to the beginning of the reorganization process are “frozen” because of the “stay of proceedings.” A landlord cannot terminate the lease during this period. An arrangement (BIA) or proposal (CCA) might also require a supplier to continue providing services to the debtor. The supplier is entitled to require immediate payment for those services. Thus, the stay of proceedings gives protection to the insolvent person so that the restructuring process can take place without interference. 
QUESTION 6
Do Case 29-5, at page 704 of your textbook (14th Edition). Show your calculations.
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