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Introduction 
Small Claims Court
· Matters under 25k

Superior court – waist band, tabs, black coat, black pants, black shoes

Billing
· One way to build clients is thru time docketing (family law lawyers, etc.)
· Time dockets are really important (can’t charge a person a lot for a small issue just because it took you a while)
· Assistant, date, what you have done, and client
·  .1 – 6 minutes worth of stuff to talk about (draft a letter takes 3 minutes, drafts .1)
· ex. August 3 – September built a toll for 4.5hours, all details of what she did and her assistant etc. when a client gets their bill they will know exactly what the lawyer has done 
· 2nd way to build clients is thru flat rates 
· Real estate deals
· State lawyers, wills and power attorneys and some simple corporations (so you can protect yourself in case you get sued)
· 3rd way is contingency fees
· claim issue and its $270, the client has to pay upfront
· Legal fees are based upon how well they do on the case
· 150-200k, then the lawyers fees are 40%

· Transaction Levi sur charge – it is a fee that you have to pay ($50) it is a way that the law society collects money in case somebody wants to sue you 
· Like insurance to cover you for that
· Covers real estates lawyers
· Real estate and family law lawyers get sued the most
· The purpose of it is to protect the lawyer 
· The client pays the $50, they bill their clients for that
· Separate insurance for a lawyer
· Ex. Million-dollar insurance in case the lawyer mess up

Website:  www.Ontariocourtdates.ca





Chapter 1

What does the socratic method mean?

Laws of Live and tree and Trade
· Laws always change
· Gay rights (same sex marriage)
· Abortion
· Women’s rights for property
· Technology (cellphone use)
· Cyber attacks – unauthorized surveillance (having access to someone’s cellphone)

What is Law?
· It can apply to human behaviour – control of people act
· Ex. Punching someone in the face 
· It can apply to documents 
· Ex. Legislation (statues, ex. Criminal Code)
· Specific types of law: family law, state law, etc.
· Machine: turns the wheel of justice
· Court house, Superior Court justice, Court Services Officers, Police, Crown Attorneys
· All these individuals trying to make the machine go forward

Who imposes the Law?
· Government creates the law, but the police enforce it
· We test the limits and try to break it ex. Running through a red light

Where do we see law in action?
· Ex. Speed limits, drinking age, signing lease (known as a contract)

Does Law get intrusive? 
· Ex. Naming babies – such as “Motherfucker”, the Ontario Government will not issue the birth certificate
· Gwyneth Parlow – “Apple”, or “Moses”, Kim Kardashian “Saint”
· In some countries you cannot name your child, Jesus
· What may be acceptable to us but it may not be acceptable elsewhere
· Ex. The word midnight, in New Zealand they would not issue the birth certificate named Midnight

Two Types of Law
· Civil Law
· Criminal Law
Growing Areas of Law:
· State Law (elder law)
· People are accumulating money
· Intellectual property law
· Patenting software designs, programs, etc. 

Disputes in between individuals are called private law or civil law
· Ex. Shank Case (seicnk?) 
· Salt sprayed onto the grapes
· Ex. Slip and fall cases
· Walmart at Fairview mall, 65 years old, stepped up one shelf and everything toppled on him and he broke his hip
· Sent her to the hospital to interview in the hospital, he showed her the bruise

Disputes in between the individual in the state its either criminal or a public law case
· Murder, home invasion
· Constitutional law case, work harassment, etc. 
· Ex. Husband and wife went out east during Christmas, the police stopped them cause of a broken tail light and the police opened the Christmas packages and found cocaine
· Had to convince the court that the wife had no knowledge of the transport (she had a 2 year old child)
· Won because the husband testified 

Government made law (statue law)
· Ex. Can’t drive more than 40km around school area

In Canada, we are primarily based on precedent law or case law
· Quebec uses the Civil Code, does not use what the rest of the country does

Different supernatural theories of Crime
· Based upon social obedience
· “Devil made me do it”
· Witch trials, witchcraft justified having someone killed
· Another theory was about how the person looked
· Ex. GodFather vs. Marty Short (comedian) – looking like a criminal vs. looking innocent 
· Measuring circumference of the head, distance of the nose, etc. – Longroso theory of atavism – basically you are either born criminal or not a criminal 
· wasn’t popular
· also developed the signs of criminology (measuring the brain if they are criminal or not)


Theory 
· 3 types of legal theory
· Natural Law approach
· Legal positivism
· Judicial/legal Realism

Natural Law approach
· Used by people like Plato, Socrates, Aristotle
· If you are natural law theorist, you cannot separate morality from the law
· If the law is not informed to morality you do not have to follow it, you don’t have to follow it because its not valid, its not valid because its not moral
· An unjust law is not law
· Problem: what’s moral? What one person thinks is moral another person thinks its immoral
· Ex. Law of abortion – ex. Some believe a woman has a choice of her body, another portion believe its murder

Legal Positivism (most dominant)
· Based upon parliamentary supremacy
· Which means:  you can’t go straight to the Supreme court, you have to go thru the courts
· The entity that makes the law is parliament, it is the body that introduces legislations
· Only elected officials can make laws
· There is no person or entity that’s above the law
· It is derived from scientific positivism, where all knowledge is considered and does not consider morality or religion
· Individuals believe that the process behind the law is more important then the individual laws themselves
· Ex. Elective officials, first readings, second readings of bills before they turn into legislations
· Key: the language, it has to be clearly expressed, with the idea that if that’s what the elected official wanted then that’s what matters, if there are different interpretations then the legislation has to be drafted
· Ex. Assisted suicide legislation – the section dealing with suicide has been struck from the criminal code, various provinces weren’t ready to meet the regulations
· ALS, Stage 4 cancer… questions occur: what if someone wants to kill themselves not for physical reasons but for mental health reasons? (huge debate)
· Often known as the “Black Letter” of Law
· Ex. Case – street near Kiwanis park, 1 room houses, represented the father, his ex girlfriend committed suicide, he went and tried to perceive custody of the son, to prove that he was the parent and he had to do a DNA test (proved he was), he also had joint custody of the child and he also paid child support 
· Definition of who is considered a parent includes things like (you must have lived with the individual 300 days before you had the baby or you have to live with the person 300 days after the child was born…etc.)
· When the kid was born, the mother signed that the father was unknown
· Gets denied because he did not fit the definition of a parent, took it to superior court overriding jurisdiction where the best interest is of the child
· Superior court is for people that are married, Ontario court of justice is for people that are not (cheaper)

Judicial/Legal Realism (more USA)
· Judges are supreme
· Difference between American Judges and the Judges in Canada
· Judges in the States are elected, and judges in Canada are appointed
· You have to look more than just the law, you have to look at all the other issues surrounding it (social, economical, etc.)
· Problem: a judge can have a huge influence in how the decision can be made
· Ex. Criminal convictions before the lunch hour and after the lunch hour, judges blood sugar was low (more convictions) vs. when it was high (less convictions)
· Profs example
· Represented a client that was recently drafted to an OHL team, played triple A hockey
· Parent was looking for the other parent to pay
· Had the choice to choose between 2 judges, 1 was a hockey coach and the other had a judge whose children never played
· Chose the judge who had an understanding
· What’s hard as a litigator, you can have the same parties, same facts, same case briefs, but if you appear between 2 different judges it can appear different ways
· Profs example
· 18-year-old, fell off the building but actually committed suicide and died
· lives with mom, visits dad
· arranges funeral, mom signs contract to pay for funeral expenses
· Law says that if you want to make a claim for support of a child, they have to be dependant at the time that the claim was commenced 
· If she has a judge that does judicial realism, she has a shot because he looks at all the circumstances, legal positivism means that law does not equal justice

Does Law = Justice?
· Women shoots inside her vagina, gives birth, finds bullet in the head, gets charged with attempted murder
· Criminal code – a child becomes a human being when it has completely left the state of its mother (independent circulation)
· Homicide before the birth 
· Her defence was that she didn’t know she was pregnant 
· Answer: acquitted because she did not fit the definition
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Chapter 2 

Retainer 
· Agreement between the lawyer and the client
· It would contain expenses (disbursements), fees, contract, etc.
· Scope retainer: what will you put in the agreement? 
· Communication will take place (e-mail, letter)
· Confidentiality
· If you don’t have a retainer agreement, then when your client wants you to lower your fees the judge will be on the clients’ side

As a lawyer, you are required to hold two accounts:
· Trust account
· Money you need is kept in your trust account, one client gave you 2k, other 3k, etc.
· You are not permitted to transfer money from the trust account to the general account unless the account has been rendered 
· General account
· Account where you pay salaries, hydro bill, licencing fees, etc. 
· Most lawyers get disbarred because they transfer money before they get permission
Spot audit
· Law society has very strict rules 
· Ex. Prof was reprimanded two years ago because a client gave her approx. 1k but the check bounced, and the bank charged NSF charge and took it out of the trust account – now has a permanent black mark 
· Ex. First time was reprimanded was because she didn’t deposit cash funds from a client within 24h 
· They are there to assist you 

Law society complaints
· 1st complaint
· client accused her of having a sexual relationship with her husband 
· 2nd complaint
· her refusal to bring a court action for buying sanitary for their daughter
· 3rd complaint
· one spouse ex-husband asked for information and the prof refused 

What does the law society do?
· Each province has a body that governs lawyers
· Self-regulated system
· It deals with who can become a lawyer
· It sets out what educational requirements you need to become a lawyer
· What are the admission requirements to become a lawyer
· Who can be removed
· If you mess up as a lawyer (pg.50) 
· Fines, possible disbarment, suspension 
· Administrative suspension ex. Not paid law society dues
· Murray case
· Paul Bernardo’s lawyer, John Rosen, hid video tapes and was charged by the law society
· The crown laid a charge against mr. murray on the bases of obstructive justice 
· Actus rues (he had the act)
· He did not have the attention (mens rues) to obstructive of justice – confidentiality agreement 
· Nadia Gale case
· Her husband hired someone to kill her so he can receive insurance money, fell in love with his first love
· Nadia worked at a local pet store, she was shot and killed 
· Nadia’s family immediately suspected the son in law
· Mr. Big case
· Local police force contacted badboy, they also hired an undercover police officer befriended the son in law, the son in law is also the brother that owns Kitchener hockey, the police officer pretended to be a pissed off husband, the son in law said “I know how to get rid of your wife”, convicted 

Do you have to take every client that comes in?
· You can turn a client down because conflict of interest, potential to be a witness, not comfortable
· If the prof does not like a person, she tells them “… I don’t have the resources to represent you”

Supreme Court of Canada
· 9 judges, you can have 7 or 8 
· What happens if there are 8 judges and there is a tie?
· Court decision that would prevail


Guest Speaker – James 
· Aboriginal support worker 
· Most aboriginals don’t know where they came from, their heritage
· Residential schools – stripped of their culture, raped, beaten, murdered
· when the families would come and ask how their child was doing, they were told that they ran away
· Earned 7 figures, got caught up, lost his home, marriage, etc., struggled
· Like the children in residential schools, the children were struggling as they lost everything 
· He went to long-term rehabilitation (3) and some time in jail, where he the learned most 
· Wants to serve the people behind the glass because they are scared 
· Difference between murder court vs. aboriginal court
· In an aboriginal court, defence lawyer says very little, the accused has the voice and speaks directly to the judge
· Indians put food on the table with weapon, in this court they consider knives, tools, etc., as weapons 
· “What you call a weapon, I call a tool – I feed my family like this” goes to indigenous people’s court
· Gladue report – an aboriginal woman that was found murdered in a hotel tub, had a horrendous upbringing. It is the history of that person. 
· Purpose: You do them to show the judge and the people the history of the person ex. If the person is convicted to domestic violence the history shows why. It has evidence such a psychiatric reports, medical reports, backing up your history. 
· In a normal court, defense council, do use the name of the client
· Love to certain cultures can equal a lot of things – incest, suicide, etc. 
· Drugs, alcohol play a large role in Aboriginal suicides 
· James major responsibility:
· 7 Grandfathers – in order to remember where he came from ex. Truth and honesty
· Cultural appropriation
· Wearing other peoples culture, even if you are not apart of that culture
· Ex. When the government fires off a lot of agencies
· Tokenism (?)– when an aboriginal doesn’t know much about their culture and agencies take these people in order to make money, even if they don’t know what the medicine wheel is 
· FNCS – Family and child services
· Thinks they are still unethical
· Didn’t know how to clean her house, called family services to ask for help, and they took their kids
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Tickler system
· File system where it has the dates listed
· Two purposes:
· Set out due dates for the lawyer
· Limitation periods – period where you have to complete a certain task, if you miss it there is no going back
· Limitations Act, piece of legislation that sets out a time period where you can sue someone. If you fail to miss/file a law suit between the limitation period, you are done. 
· In family law, you have 6 years to commence a claim for property to 2 years after the divorce.
· You do not receive a warning anymore

Lost Dog scenario
· Unilateral contract – set out a reward of $500, the dog was found, the owner is obligated to give the person the $500
· Invitation to treat 
Puff case
· A person decided to (advertisement), if you get sick from the product, you get money for it
· This woman used the product and got sick, wanted her money back, but they declined
· Sued the company
· Was she successful?
· Yes, because it was an invitation to treat. They had to honour the advertisement. 
Gold Corp Case
· Hair removal, Ms. Goldthorp used the product, but the hair grew back, wanted the money back, used them for damages, got her money back and some damages

Bilateral Contracts (important)
· Between two parties or two corporate entities
· Privity of contract – a contract between a or b is not between against c, unless c is signatory contract between a and b
· Ex. Couple agrees to pay half the amount, but the guy stops paying. The ex-wife cannot go to the bank and ask to not pay the other (his amount)
· The only way she can is if the bank signed the contract between the couple
· Another ex. Where it worked
· Mortgage agreement: “Will you allow my husband to assume the mortgage”, bank manager agrees, meaning that the wife and the bank have a contract together. 

*Make sure you know these key terms, found them in the back of the textbook in the glossary section

Three Most Common Types of Contracts
· Contract for sale
· Ex. Buying a piece of property. Buying a house, signed as a purchaser.
· Lease and Prior Services
· Ex. Car needs a new transmission, owner of the car signs and receives the service
· Signing to use something
· Ex. Tendency agreement – getting to rent a place for 6 months to a year

Limitations
· Ex. Hiring a hitman to kill her husband, and the guy does the job, and the wife says you didn’t make him suffer enough, so she pays him half. Can she be sued? No
· Precedent driven 
· Obryants – loose leaf service, provides precedent examples of contracts for everything
· Ex. Hockey coach wanted to write a childrens’ book, so she wanted to make sure that it wasn’t copyrighted, printed it out something from Obryant
· Ex. Tendency agreement, prof when to obrians, looked it up, did not reinvent the wheel

What makes a contract legally binding?
· There has to be mutual consent to the parties
· Latin term: Consensus ad idem (meeting of the minds)
· There has to be contractional capacity
· Do the parties have the capacities to enter into the contract
· Ex. 16 year wants to be a condo, is he able to purchase a condo? No, because he is not 18, unable to enter into the contract 
· Ex. Your mental ability – if the person has dementia and they want to sign the contract to purchase a car – the contract would be set aside.
· Ex. Whether the person has been under the influence of alcohol or drugs, they don’t have the capacity to do so
· Ex. Under duress – undo influence; someone owns an establishment, the day before they were about to get married, the person wants the other person to sign the contract, if they don’t sign the contract, they are not getting married. If the person signed it, they are under duress.
· “I didn’t know what I was signing”
· Inadequate financial exposure – mislead to believe something
· ILA certificate – lawyer verifying that that person understands what they are signing, signing voluntarily, and understands the contract
· It must have an object or a purpose
· It has to say “I’m purchasing your car for $5000”
· It must have consideration
· You have to receive something in exchange for something else
· It doesn’t have to be what that item is actually worth
· Ex. Marriage contracts: spousal support release – under no circumstances will they not pay for that. In exchange for spousal support, ex. I will leave you $50k 
· Ex. Priceless hockey stick
· Statutory requirements
· Certain contracts have legislation; you must follow it in order for it to be valid
· For marriage contracts, it has to be dated, witnessed (third parties), and signed
· Ex. If Joan and Bob, separate, but want to do their own contract, but one day one of them gets pissed off. It wont be upheld in court because it did not follow the requirements.

**If a lawyer prepares a will for a client, the person and two signatures at the end of the will, and every page of the will has to signed by all three people. Exception, holograph will: will written by hand. 

The 5 Concepts in Detail
· Consensus ad idem (meeting of the minds) – there has to be three parts
· There has to be an offer
· There has to be an acceptance
· There must be communication of the offerings in the acceptance
· Ex. Parties have been together for 11 years, the wife makes $40k a year, the husband makes $70k a year. They get married, and the contract says, if they separate no spousal support. The husband purchases a matrimonial home, jointly held, by husband and wife – they separate. What they did instead, they rented a place under her name. Wife sues the husband because he promised to buy her a matrimonial home, but he refuses to pay her back. Judge decided that there was no consensus ad idem, the marriage contract was not specific enough (not valid) – it did not say how much the home should be or when it should be purchased.
· Offer:
· There has to be willingness to contract another party (offer and offer-ee)
· Has to set out the terms
· Post box rule: 
· As long as the person accepts the offer by that date, with a post stamp on the date, it doesn’t matter when the other person receives it, it is still accepted as an offer
· If there is a deadline in which to accept an offer, and you accept the offer by mail, as long as the stamp at the date it supposed to be accept – even if it is received past the date, it is still accepted
· Electronic commerce act 
· Not used/relevant anymore
· Consideration:
· It has to be sufficient
· Trivitist promise, it is not considered consideration 
· There are different ways to terminate an offer
· REFUSAL 
· Ex. John offers to buy Jane’s car for 10k, Jane says no, offers done
· LAPSE OF TIME
· Ex. John offers to buy Jane’s car for 10k, offers open for 30 days, offer is not accepted, the offer is done
· LAPSE OF REASONABLE TIME
· Ex. John offers to buy Jane’s car for 10k, 3 years passes, Jane agrees, the offer is done because it has to be accepted within a reasonable time period 
· FAILURE OF A CONDITION
· Ex. If there is a term to the offer, and the term is not fulfilled. John offers to buy it as long as it passes the e-test, if it fails, offer is done
· REVOCATION
· Ex. If there is a revocation, the offer is done. John will buy the car for 10k, revokes before she accepts (important), the offer is done 
· COUNTEROFFER 
· Ex. John says to buy the car for 10k, but the person says she wants it for 12k – once there is a counteroffer, your offer is done
· Acceptance requirements
· It has to be an unqualified acceptance
· If the deal is 10k, it has to be 10k 
· It has to be communicated
· As lawyers, deals are wanted to be accepted in writing
· Capacity difficulties
· Contract Issues
· There could be a mistake on the contract, it could be a mutual mistake
· Misrepresentation ex. Asking the seller if there are any issues, and the seller says that everything is fine, but there were issues
· Undue influence ex. Gun to the head, fiduciary relationship: between the doctor and the patient, doctor is more education. Meaning that there are power imbalances between them. 

Issues Affecting the Contractual Relationship
· Exclusion clause
· Back of the contract that says if you break your bones, etc., you cannot sue us
· Redline tick cases – written in red writing, you are assuming your risk
· Restrictive covenant clause
· If you quit or are fired, you cannot work with the competitors after a certain amount of time
· Ex. Dentistry says 25km outside of his business
· Injunction – preventing him from practicing 
· Ex. Non-compete clause 

How to put a Contract to End
· Performance of the contract
· Car is sold, person gets the car, other person gets the 10k, contract ends
· Agreement between the parties
· Ex. Purchased a condo for her mom, has to close within 30 days, can’t do it – asked for an extension, agreement to extend the contract 
· Condition precedent: If old house is sold within 30 days, the person will enter into a new contract to purchase another home
· Condition subsequent: contract ends when something happens. Ex. Person working until their business is sold. 
· If the contract is not fulfilled 
· Frustration
· Three situations: 
· If it is impossible to form the deal: Agreement to purchase it for 10k, deals closed for tomorrow, car gets demolished today, it will be impossible to honour the contract
· A change in law renders it illegal (ex. War)
· Radical change in circumstances 
· Ex. Truck driver having a dirty test
Breach in the contract
· Damages 
· Monetary compensation
· Mitigation – reducing the damages 
· Quantum Meriat 
· Legal obligation to pay a reasonable price
· Reasonable person paid for the services rendered by the mechanic based upon his experience ex. The parts he had to purpose and the reasonable amount of cost 
· Specific performance – you have deliver the car, you have to sell the house. Ordering the person to do what they signed into the contract
· Injunction clause – preventing practice

Guest Speaker – Patrick Roman 
· Child protection matters
· Change in laws and the nature in laws
· Laws need to change as society changes
· Ex. Women voting – women were considered property and were unable to vote
· As we evolve, the law evolves
· The main reason it has to evolve is to keep up with societal changes
· The main change in law in his law
· Pierre Trudeau 1982, we got our own constitution and the charter of the rights and freedoms 
· It created a specific clause that said if there is a law that goes against the rights and freedoms, the judge can state that law and cancel that law 
· Assisted suicide 
· Timelines have developed, you have one year to get your act together before your child is taken away. If you are over 7, it is two years. In special cases, it can be extended 6 months.
· That change developed because in the mid 90’s, 100 cases long, sometimes you would wait 2 years to get your child back
· They have created timelines to minimize this to 7 cases
· However, there are issues. What if the mother is a heroin addict, she needs more time to get herself together 
· Speaker believes they are too strict
· There are changes to the law and there are changes to the system of the law
· In 1996, 3 children died in a fire, played with a lighter. Under supervision of the Child’s aid. Inquest was called, the Children’s aid wasn’t done properly (did not check if the mother was truthful), they subpoenaed every record. 
· We have the highest record of taking away children 
· Crime wordship – the last thing the child’s aid can do
· If they get involved in your life, they place a supervision on your children, can take them away until you get better
· Crown wordship (last option)– take your children away without getting them back 
· Binary 
· Openness – your children still have the ability to see you, but taken from them forever ex. Adoptive parents allowing their child seeing their biological parents
· Two forms:
· Openness agreement – agreement that’s arranged thru the parents and adoptive parents ex. Letters, gifts, pictures, etc. 
· Openness order – child has the right to visit their parents
· Openness is the biggest area of change in child protection
· A child has all the records, it’s the child’s right to see the parent
· The wording in the legislation is the problem
· Rights in child and rights in the parent 
· Ex. 2 girls did not find an adoptive home where it will take both girls, but you cannot see the children every other weekend, it is just pictures, birthday cards, etc. But the adoptive parents hate each other. 
· Family law
· Dramatic shift - Prime objective is that children’s best interest is primary and they govern every decision the court makes 
· Laws have to change because of technology
· Privacy act ex. Fit bit 
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Three corner-stones of Government System
· Having a responsible government
· Federalism
· Rule of Law – everyone is subject to law in the same way, no one is higher than the other person

Rules of Professional Conduct
· Governs lawyers in terms of behaviour
· Ex. Client doesn’t pay you, demand letter written by lawyer, no response, follow-up letter, claim against the client, and the lawyer writes a threat to the client that they will sue them, the client reported the lawyer to the law society, the lawyer was reprimanded 
· Some of the rules have been alter since the textbook was created
Changes that have occurred in 2014:
· Rule 2.1.2 – Integrity Rule
· Lawyers have to act with integrity, however, they expanded the rule, that if a lawyer, for example, is on a golf course and someone asks the lawyer how to fight a case, you are unable to give advice to a client
· They added that rule because it breaches the trust between the lawyer and the client, the person could claim that the person is their lawyer, etc.
· Rule 3.2.1 – Quality of Service Rule
· Lawyers have to provide competent, timely, consciousness, diligent, efficient, and civil services 
· They added that rule because of sharp practice
· Ex. Lawyer sends you an e-mail at 3:59PM saying if you do not respond by 4PM, the offer is gone
· Rule 3.4-37 – Wills
· If a lawyer prepares a will, they cannot put in the will that is part of the will, that you have to use their services upon death
· You can’t control the executioner who the state lawyer can be 
· They added the rule because they can overcharge after they pass away; it is also unfair for the executioner to decide who the state lawyer is 

Chapter 3 - Civil Law
· About 1-10% of trials in the civil court go to trail, the rest stay in the court room steps
· Trials are difficult, but appeals are even harder
· Appeals are harder because…
· It is difficult to appeal a case, usually appeal because of errors 
· You have to order transcripts, which are expensive

Case Brief (Textbook 69-71)
· Make sure you read that
Case Law vs. Statute Law
· Case law is made in courts
· Statute law is made by the legislator 

Ultraviries vs. Intravireies
· Ultraviries are within the court system
· Intravirises is outside of the court system

Ignorance of the Law
· No excuse
· If you break the law, and you didn’t know about it, you are still subject to breaking that law
· Ex. Speeding around a school area and claiming to the officer that you were unaware of the speed limit

Goals of Legislations and Statues
· Has to be broad enough to apply to the population required
· It must be clear
· There can be no contradictions within the legislation
· It should not conflict with other laws
· Ex. Provincial law cannot conflict with a municipal law
· It should not make demands that are not possible to comply with
· It should try to stand the test of time, so we are not always changing it
· When lawyers provide submissions to the court, you either have to provide oral or written submissions
· When judges make decisions they not only listen to the facts of the evidence, they also look at whether any statues apply, or if there is any case law is present, and if there is case law can that case be distinguished from the facts of the case
· When a judge looks at interpreting statutes of legislations, there are 6 rules that they can use
· 1. Literal rule – if the words are clear, you give the rule its ordinary meaning. Under this rule all the judges will look at is the statue. Ex. Highway traffic act says that you can only drive 40km an hour around a school zone
· 2. Absurdity rule – it’s the application of the first approach, literal rule, unless you have applied the statute it would not make any sense
· 3. Mischief rule – what was the legislatures purpose? What was it being designed to address or resolve? 
· 4. Contextual rule – they look at the social conditions surrounding the formation of the legislation 
· 5. Plausible meaning rule – that’s where the judge will deviate from the ordinary meaning from the legislation if there is another meaning that makes more sense
· 6. Modern rule – you look at the literal rule, but you look at the spirit of the legislation. The preamble of the legislation. Ex. The suicide case, it expanded the literal rule and understood what it is trying to resolve

When a judge renders a decision, there are a couple of factors to be aware of:
· There has to be a concept of stare decisis, once the decision has been rendered that is the decisions
· It creates a sense of stability
· It creates consistency
· It creates predictability
· It creates a sense of fairness
· It creates a respect for the law
· Case law – you are not reinventing the wheel; you are trying to find cases that support the facts of the case

The Ratio
· The root of the decision
· The reasons the judge decided the case in a particular way 

Res judicata (a matter adjudicated) – goal of the system; we want individuals to have finality from the legal system
· Once a case has been decided, we are not allowed to open it up again

When you commence a preceding…
· The first thing you have to do is pleadings
· After pleadings you prepare affidavit documents
· Which are all the documents that you intend to rely on to prove your case, documents that are in your possession 
· Examinations for discovery or questioning
· Everything that I know before I go into examination for discovery is coming from their client, it permits the lawyer to test their evidence and cross-examine them to see what their evidence will look like in trail 
· They also give the lawyer the opportunity to see what their clients will be like at the trial 
· Ex. Politicians daughter is awful on the stand, terrible at presenting evidence
· Also, a transcript is kept during this process, around 1k, expensive venture. They can be used at trial to undermine the other person. 
· Contains court reporter, client, lawyer, the other lawyer, sometimes the other party. 
· Pre-Trail Procedures and Conferences 
· The last change to settle the matter formally before you go to trail
· The judge that sits at pre-trail cannot be the trail judge because they have already rendered a decision 
· Are in open court
· Back in the day, the pre-trail was in the judge’s chambers. 
· Trial
· You have to provide viva voci (from the mouth) 
· Examination and chief
· Evidence of the lawyer’s witness
· The lawyer cannot ask the witness something that they have missed, they are unable to lead the person to answer that question
· Are able to ask open-ended questions ex. Was there any domestic violence in your home? 
· Unable to say ex. on April 18th were you assaulted? 
· Cross-examination
· You are able to add details to the question
· Post trail

Damages and Remedies
· The court has to formally award damages and put a dollar value on what the plaintiff has lost
· Special damages refer to those losses that are tangible
· Missed wages, lost property, medical equipment, etc.
· General damages involve something much less clear
· Pain and suffering, loss of future wages, loss of earning ability
· Punitive damages to deter others from acting in a similar manner to the defendant 
· Aggravates damages are only appropriate when the defendant’s behaviour is so outrageous it needs to be separately compensated
· Ex. Victim suffering life-threatening internal injuries because he was denied assistance for a prolonged period of time  

Clean Hands
· Before you can accuse someone else of something bad, you have to make sure that you haven’t committed the same activity
· The court will not assist you if you come to the court with wrong-doing of your own. If you are the cause of the conflict, the court will not lower itself to come to your aid
· Ex. Lawyer presents fire chief person, he wants to terminate spousal report but she has placed life insurance, but he hasn’t. In order to terminate it, he should add life insurance

Tort Law (important for the exam)
· Tort: civil wrong that one person does to another person that results in damages
· Ex. Assault, battery, false imprisonment, nuisance, trespass, medical liability, negligence 
· The moving party is the plaintiff
· Responding party is the defendant
· Burden of proof:
· Tort liability is premised on a lesser degree of proof than in criminal law; the standard is that of a balance of probabilities 
· Balance of probabilities - 51% 
· A tool used by the court to examine if there is a greater likelihood of one thing occurring more than another. 
· The most common tort is negligence 

6 factors of Negligence
· Duty of care, standard of care, injury and causation, remoteness, contributory negligence, and damages (ex. Mr. Terry exaggerated damages, caught on fb having a social life)
· Scenario: slip and fall, break your leg
· Was the pedestrian responsible for their actions, for their fall?
· Another consideration, did the owner of the property owe the pedestrian a duty of care? 
· Next thing you have to look at is what is the standard of care? And was it breached? 
· For example, if the snow was shoveled but did not put salt down. 
· Does the standard of care that you have to shovel or shovel and put ice down? 
· You have to look at whether the breach caused the injury – you have to determine whether or not it caused the injury (causation) 
· Is the injury too remote based upon the slip and fall?
· Was there contributory negligence? 
· Were there damages? Just because you fell doesn’t mean there will be damages
· Thin skull doctrine (remoteness) 
· Stands for the proposition that you take your victim as you find them
· Something that would happen to someone that is healthy, there might be no damages
· However, for someone that is unhealthy, they would be seriously injured
· You do not have to know strict liability or absolute liability etc. but the negligence is important
· Important: (make sure you know)
· Reasonable person test 
· Designed as an objective standard and does not take into account what the person may have been thinking about 
· (standard of care)
· Foreseeability test 
· Donoghue v Stevenson – first manufacturers liability case, person was drinking ginger beer and drank a snail that was in the beer. Had to see whether it was foreseeability for a snail to enter into the beer, and the verdict was that it was foreseeable. 
· (example of duty of care) 
· Contributory negligence 
· Standard of care, breach of care

Guest Speaker – Barry 
· Jane Smith case
· In the Ontario system, there are 3 types of procedure
· Regular procedure – any amount of money 
· Simplified procedure, rule 76 – for claims under 100k and above 25k 
· 2 hours, whether in a regular procedure you can take up to 6 hours per defendant
· Stream-line process, not quite as informal as a small claims court 
· Small claims 
· McDonalds case
· They knew the coffee was really hot and that it made them a lot of money
· They knew people could get hurt but because it makes them a lot of money
· Punitive damages against McDonalds
· Human safety over profits
· Ralph Nadar
· Ford Pinter case 
· Punitive damages for Ford
· Price of a recall would cost more than lawsuit per lawsuit, chose money over human safety
· Chronology 
· They have a certain amount of time to respond to the statement of claim 
· Changes 
· Contingency of arrangements –  contingency fees, they don’t have to pay until you get the results they want 
· Class action – allows multiple people to sue a company, allows one representative for multiple claims, efficiency of times
· Ex. “if you want to continue, there is a fee, press yes or no” in bank machines
· Ex. Breast implants were initially use a silicone that was hazardous 
· 6 person jury, 12 in criminal 
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Administrative Law
What is it? 
5 things you need to know:
· Public law – between individuals and the state or government 
· It governs bureaucratic and tribunals 
· The powers of the tribunal is based upon statue law/legislation
· It sets out rules and regulations that must be followed 
· Numerous amount of tribunals (employment board, refugee board, etc.)

What is a board of tribunal?
4 things:
· Usually made up of several individuals who have been appointed by the government
· These individuals are supposed to have specialized knowledge on the tribunal they are serving
· You do not have to be a lawyer 
· The government is the entity that delegates powers to the tribunal and designates what that tribunal has to deal with 
· Boards and tribunals have various recourses, things that they can do, with respect to the people before them
· Ex. They can order evictions, fines, etc.
· A board is supposed to be impartial; not bias. It is designed to administer law in a certain subject area

What is their role?
· They hear disputes and grievances from various individuals against government authorities
· They are required to act fairly – depends upon the circumstances on the case 
· Tribunals are informal, laidback, etc. 
· Try to resolve conflicts
· They will offer mediation services – this is an example of an alternative dispute resolution 
· Key principle: the concept of natural justice
· The right to be heard by an impartial, unbiased body 
· You have a right to a fair hearing, you have a right to cross-examine the witness, you have the right to be notified of a hearing, you have the right know what the case is against you
· Incorporated in the legislation, these tribunals must act with natural justice at the forefront 



Major Differences between a Court System and Tribunal system
· Both have the jurisdiction to apply laws
· Tribunal can go further and regulate as well
· Ex. A tribunal can regulate how an employer can treat an employee
· Tribunals are not bound by precedent, stare decisis 
· The rules tend to be much more relaxed in terms of how evidence is represented in tribunals
· The intensity is much more informal in tribunals
· There is a theory/understanding that individuals that serve in tribunal have specialized knowledge in the subject area 
· Ex. Immigration board - you would have specific experience with immigration law 
· Ex. In court you can have a lawyer that deals with corporate, deal with murder cases, they don’t have to specialize in that area
· Courts can trump tribunals decision if there has been a violation of the concept of natural concept or due process (the right to know when you hearing is, the right to participate, etc.)

The leading case to deal with fairness - Knight vs. Indian Head school 
· This case dealt with a contract employee in a school board, who was dismissed
· The ration of that case deals with duty of fairness 
· Was the decision final?
· What was the relationship between the governing body? School board and contract employee
· Did the decision have a core impact on the complainant? 
· Court said that there was a lack of duty of fairness because he should’ve been advised, lost employment, core impact upon him because he lost his livelihood, the nature of the relationship was important (power imbalance) 

Pros and Cons of Administrative Tribunal System
· Pro: 
· Less strict
· Cost is less
· Cons:
· Hearsay – when you don’t have personal knowledge on what was stated, you comment on what others have said 
· No transcript – your word against the board members word 
· Critique – sometimes the board will uphold the decision because that’s who’s paying them. The government body is paying the organization – sometimes you wonder if there is a bias. 



When can a Board’s decision be reviewed? Under what circumstances? 
· If the board has displayed “bad faith”
· Is when you disregard the evidence or there is discrimination or abuse of power or fraud, etc. 
· If you act for an improper purpose
· Ex. Pig farm, feces getting into water, etc.
· If the tribunal refuses to take into account relevant factors and takes in account irrelevant factors
· Or if they have abused their use of discretion
· Ex. Landlord wants to kick tenant out because they listen to shit music
· Acting under the dictation of someone without authority 

Remedies that Could Happen if there is violation (Know at least 4 out of the 7 in textbook)
· The court can quash the decision
· Setting the decision on the side that the tribunal has made
· A court can stop the tribunal from acting – prohibition
· If the tribunal lacks the authority to make the decision 
· May be in the form of an injunction 
· May occur in a situation where the parties are facing a lengthy trial by a disqualified decision marker (happens before the trail into order to stop it before it evens starts)
· A court can make an order of mandamus 
· Stands for “we command” – the court can force a tribunal member to do something 
· Ex. Applying for permanent residence, not receiving information on the status, filed a mandamus which forced the Minister to respond and fulfill these duties 
· Damages or monitarly award 
· Tribunals can have the ability to get damages for loss of dignity, self-respect, etc.
· A court can make a declaratory judgment; declaratory order
· Which confirms the law that is to be applied
· Ex. A judge can say “I declare… should apply to this case”
· A court can order a habeas corpus
· Is used where a person is improperly detained in criminal matters, immigration, child custody, and mental health issues 
· This has to do whether or not there has been a rifle of the person
· Ex. Oswald case in textbook
· Prisoners argued that they should be able to use habeas corpus to free them from segregation in a prison and that they should be able to go back to general prison population because they did not have a fair hearing with Segregation Review Board 
· Court agreed
· A judicial review
· If a person does not agree with the decision, either the person or the board themselves, it can be appealed, if the appeal is turned out, the last step would be a judicial review 
· Judicial review is subjecting a tribunals decision to scrutiny of the courts eyes 

Chapter 13 

Justice Lori Douglas - Case 
· Example of judicial review
· A Manitoba judge had nude photos of herself posted online by her husband, who was a lawyer
· She had no knowledge of what he was doing
· And the pictures depicted 3 ways between the judge, her husband, and one of her husband’s client
· The husband’s client sued the judge and her husband for photos
· This judge had an interest of some intense sexual conduct (whips and stuff)
· The judge is asked to remove herself from the bench
· Problem: had no idea, never had consent, know she’s being asked to leave
· Hearing before the Canadian judicial counsel, this judge was a high rank judge
· The Canadian Judicial Counsel decided:
· Undecided because she ended up retiring

Chimera (people with diff. types of DNA in different parts of their body)
· DNA can be difficult/infallible 
· Ex. Some people have different DNA from their saliva and their own blood 
· Even DNA evidence can be problematic 
· In Germany, they were looking at a serial killer, they found the same DNA in other murders and sexual assaults of other women
· They determined that the lab technician was transferring her own DNA to every one of the crime sites 

Family Law
· Most difficult areas of law
· As a family law lawyer, you have to be aware of real estate law, corporate law (a lot of people have their own businesses), estate law (inheritances), etc.
· There is different courts you can go to
· Three family courts:
· Ontario court of justice
· Has jurisdiction to deal with custody of children, access to children, child support, and spousal support 
· Also deals with child protection proceedings
· Superior court of Ontario
· Has jurisdiction to deal with those claims also property division and divorces 
· Unified Family court 
· Is a combination of both courts together, has jurisdiction to deal with everything 
· You have to live in a jurisdiction with a unified family court 
· As a lawyer its important to know what jurisdiction you go to
· Its important to know what the client’s issues are

Custody
Two types
· Sole custody
· If a parent has sole custody, they make the major decisions affecting the child’s life 
· One parent makes that decision and has to share that information to the other parent 
· Joint custody 
· Does not mean 50/50
· Means that any major decisions (ex. Education, health, religion, activities, etc.) affecting the child’s life, the parents would have to make a joint decision 
· Cannot make a decision without the other spouse’s consent 
· If you cannot make a decision – hammer provision
· That’s where if there is a conflict between the parents, one parent has a final decision authority
· It could the wife or the husband, but the one with the hammer provision makes the decision

Parallel parenting 
· You might have people having final decision authority
· Ex. Wife has say on health and education, husband has say on religion and activities 
Residence
· Parenting plans
· Tender year’s doctrine – if you got a small child, the child should be with the mother
· However, as time goes by, Justin Trudeau wants to make the starting point for every custody case - shared time with parents 
· Share care arrangement – 50/50 split

Child Support
· Before 1997, they used to use paras formula
· Lists all the expenses of the child and then you would have to decide what portion should the parents pay 
· The government decided that there needs to be standardized child support, regardless of the situation 
· Child support guidelines
· In legislation
· How much child support is paid based on how many children you have and their gross income 
· Who has the child primarily, and who has secondary access (who would be the pay ower)
· Another thing that happened in 1997, which was crucial
· Child support payable – income tax laid on the person who received the child support, the person who gives the child support got a tax break/pay off
· Unfair because support is none 
· They amended the income tax act, child support is paid on a tax neutral 
· Section 7 expenses
· Special and extraordinary expenses that are paid above and beyond child support
· Ex. Post secondary expenses, health cost, tutoring, psychological counseling, braces, glasses, etc.
· Most controversial: post secondary and extracurricular cost 
· It has to be reasonable and necessary 
· Ex. Father paying 10k a year for dance expenses
· Ex. Father paying a lot because the daughter wanted to take English at Ryerson, and not in her hometown 
· Extracurricular activities
· Ex. Hockey in Kitchener is really expensive – has to be a reasonable and necessary expense

Most Contentious Issue: “Elephant in the Room”
Spousal Support
· One spouse paying support to the other spouse a result of economic disadvantage
· Compensatory spousal support
· Moge vs. Moe (?)
· Compensatory claim: Did you give up your career? Stay at home to take care of your children? Such that you will never get back on track
· Income differentiation
· SAG – guidelines 
· Factors considered:
· How long they’ve been married
· Their ages
· How many children there are
· Where the children reside
· What child support looks like
· What section 7 expenses look like
· It spits out ranges either: low, mid, high - as well as duration
· The hardest thing to advise clients of
· Ex. Parties have been together 23 years, both in their 40s, both healthy, no children, 2 dogs, both savours, no debt. However, her client has a gr. 10 education, wife has 2 university degrees. He’s only done factory work (40k a year), she’s done well in the insurance industry (200k a year). Would he be economically disadvantaged? He didn’t stay home took look after the kids? She upgraded herself. $3k a month, and its considered indefinite because they have been married for over 18 years. 

The difference between spousal and child:
· Spousal support is taxable and is included as income 
· If you receive spousal support, it is treated like income
· The person paying the spousal support, gets a tax break
· Person receiving spousal report, gets it treated like income

Equalization or Division of Property
· The law says that any growth (financial growth) that occurred during the course of the marriage, if one person grew financially more than the other, it gets split 50/50
· Family law lawyer’s net family property of the husband and the wife separately
· Assets – debts = net family property
· House, mortgage, vehicle loans, cottage, etc. everything gets put in there
· Any difference has to be split
· NFP husband -50k, wife’s – 100k, 50+100=150, divided by 2, 75k
· In order to make it fair, there has to be an equalization payment of 25k 
· Anything you brought into marriage, you get to subtract on the NFP at the end of marriage
· Husband was worth 7 million, when they separated, he was worth 7 million
· He does not pay her anything because he didn’t grow 

Common Law
· When it comes to custody, access, child support, etc., the law treats people the exactly the same expect that if there are no children, to make a claim for spousal support, you have to be together 3 years of more
· If you have a child together, you don’t have to wait 3 years 
· But the biggest difference between common law and married couples: division of property/equalization  
· If you are married, you have the right to seek equalization 
· You can make a claim on property if you can prove you are instrumental, in accusation, maintenance, or renovation of the asset – Trust case 
· Ex. Trucker driver has a heart attack and dies, the wife doesn’t know if there is a will, the truck driver was also married. He told the common law spouse that he was truck driving on a week, the other one on the weekends. He had a will and left everything on the spouse and children. The common law was instrumental on the accusation, maintenance, etc., and therefore he held a % of the house in trust for her benefit. 


Midterm – Chapters 1-7, and 13
· The question in the tutorial, is an exact question on her exams
· You’re writing it like an opinion letter ex. Dear Mr. Smith, etc.
· Apply the principles to the case 
· 25-mark essay question – it is a peace and love question
· When you read the question, it is obvious

Guest Speaker: Diane 
· Articling student
· Most difficult part is getting into law school
· Will look undergrad score, LSAT score is extremely important 
· Bar admission course – none
· Bar exam – it’s not complex
· 2 exams (Barristers and Solicitors) you write, two weeks apart, no penalization, open book
· Family law is not required, but it is in the bar exam
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Criminal
Chapter 8

Constitutional Law
· Section 8 of the charter
· Before you can be stopped by the police in your vehicle, there should be suspicion. 
· Facts:
· 1am in the morning
· Woman is driving South on Highway 24
· Does not have her lights her
· Going between the lines
· Police officer pulls her over to the side
· Approaches her, “your lights are off”, woman agrees, “when we see lights off because people have been drinking, woman says “you got me, I had 2 drinks”, police officers asks her to step out the vehicle and asks her to walk the line test, she passed that test, but the police officer still had suspicion. She did not have the breathalyser test, got the breathalyser. The woman blew over, she was arrested, taken in, and charged for drinking and driving. 
· Goes to trial, these were the facts of the case. Her position was two fold, 1., there were no grounds to pull over the vehicle and make her do the test, 2., there was unreasonable delay in getting the police officer to come out who had the breathalyser. This was her defense.
· If you can demonstrate that there was unreasonable search and seizure, any failure of this treat would be inadmissible to court. Second part was unreasonable delay (took around 15 minutes to get the test). 
· Conclusion: It was a reasonable search and seizure, there wasn’t a unreasonable delay, and was convicted for drinking and driving. 

Constitution

What is it?
Four things:
1. It includes a body of law
2. It establishes a framework for government
3. It’s the supreme law of the country. Therefore, it overrides all other law in the country.
4. It’s a system of written and unwritten principles that sets out what powers to give to our government. 

What is constitutional law made up of?
1. Conventions or purgative powers 
2. Statutes and legislations
3. Proclamations ex. In the textbook pg. 206, Queen Elizabeth
4. Court decisions or case law 

What is it supposed to do? Accomplish?
1. It has to design to deal with issues or problems that arise in a country in the future
2. It has to provide a framework for the legitimate exercise of government power
3. It has to be capable of evolvement or growth or development over time (crystal balling of possible issues in the future)
4. Finally, a constitution has to be contrasted with a statue and a person’s rights 

Who works for a constitution? Three branches of government:
1. Legislative
· House of Commons, Senate
2. Executive
· Prime Minister and the government
3. Judiciary
· Judges

What’s key to the constitution?
· Rule of law (6 components) *important for exam
· 1. No person is above the law
· 2. It’s a principle that no state is above the law
· 3. It protects citizens and roots
· 4. It provides a predictable and order society
· 5. It prevents the arbitrary exercise of individual power
· 6. It prevents the arbitrary exercise of state power 

Where are our rights?
· The Canadian Charter of Rights and Freedoms 


The Charter
· Broken down into certain categories
· Important legislation that is supposed to prevent abuse of power by the state
· It is divided into 7 different categories
· 1. Fundamental freedoms
· 2. Democratic Rights
· 3. Language Rights (not going to cover)
· 4. Mobility Rights
· 5. Minority language and educational rights (not going to cover)
· 6. Legal rights
· 7. Equality rights

Fundamental Freedoms
· Includes: 
· freedom of conscious and religion
· freedom of thought
· Freedom of peaceful assembly
· Freedom of association

Democratic Rights
· Right to vote

Mobility Rights
· Free to move within our country from province to province 

Legal Rights
· Section 8
· Right to have no unreasonable delay and unreasonable delay for purpose of a trial
· Section 7 and 14

Equality Rights
· Section 15 – everyone is equal before the law, no discrimination based upon age, race, nationality, gender, sex, sexual orientation

When did the constitution come into effect?
· 1867

On what basis did it come from?
· British North American Act 
· When the dominion of Canada 
· Ontario, Quebec, New Brunswick and Nova Scotia 


Because our laws are British based… parliamentary supremacy means:
· 1. Parliament is the only law maker
· 2. This right must not be overwritten by anyone
· 3. It cannot be set aside by the courts or anyone else
· 4. It’s a supreme law of Canada

Section 52 of the Constitution Act
· Forces any law that does not agree with the constitution, it is deemed unenforceable 

Section 91 and 92
· 91 – powers of the federal government
· Powers: 
· Military 
· Immigration
· 92 – powers of the provincial government
· Powers:
· Marriage license
· Education in the military

Dr. Klodner’s case
· Purpose: make sure you go to the right jurisdiction
· Mother hung herself, husband wanted custody of the child
· Prof. had to prove that he was the parent, she got a DNA test
· She went under provincial legislation, however, she was turned down because only a federal jurisdiction to make a declaration of parenthood 
· Rules are different between jurisdictions

POGG (Peace, order and good government)
· If any power doesn’t get explicitly put under section 91 and section 92, it becomes federal law

What happens if there is conflict with the law? What do you do?
1. If it’s a factual dispute, the different government bodies will go to court about whether or not the legislation is constitutional or not
· If I’m engaged in solicitations for the purpose of prostitution. That’s a criminal code offence however you have to balance that with the right of working. Ex. Keeping of the common body house.
2. Conflict between the actual legislation
· ex. Case: pg. 212 of textbook, Law Society of British Columbia, 2001 Supreme Court of Canada decision 
· The conflict: the provincial law society legislation said that a non-lawyer can represent a refugee in an immigration proceeding. However, the immigration act said that a non-lawyer cannot represent a refugee in immigration proceeding. There was a conflict. Involves the supreme court of Canada and the interjurisdictional immunity doctrine of paramountcy was applied. Federal legislation went out based on the doctrine of paramountcy and the provincial legislation was not applied. 
3. To deal a way of a reference
· The most well known reference had to deal with same sex marriage, heard in 2004 in the SCC
· Federal had the jurisdiction to deal with it using the Charter of Rights as the basis 

Guest Speaker: Michael Lan
· Executive director for Kitchener Rangers
· Family Law
· Male version of Judge Judy
· Supreme Court once
· 1867 we became a country
· America was formed by a revolution
· Canada was formed by resolution 
· Branches of government:
· Executive
· Queen Elizabeth, head of household
· Legislature
· Members of parliament, House of Commons
· Judiciary
· How you become a judge:
· Practice law for 10 years
· In Ontario, they would post an opening. You put an application and letters of references. Committee is set, around 10-15, they go through all the applications, they pick about 20 to interview. In those interviews, they make a selection of 3 people. Minister chooses from those 3. 
· This allows confidence in the judges as it doesn’t hire anybody, but those with great qualifications
· All small claims judges are part time, except one
· $25k in a small claims court
· Charter challenges in small claims court
· Just crazy stuff… Things like, suing due life, liberty, etc. 
· Our cases go to the Supreme Court of Canada
· In 1949, they went to House of Lords
· Our appeal used to go to the judicial committee in the UK until 1949, now they go to the Supreme Court of Canada. Appeals are rare.
· Have to go through all the courts until the Supreme Court
· Section 91 and 92
· Division of powers
· 1967, McLean Hundred launched cable TV. 
· Introduced the bill of rights in 1960
· However, only protected some rights and it wasn’t entrenched into the Constitution
· If you have a bunch of laws and they are all the same, there is not one that is superior over the other. If they don’t mesh, it is difficult to resolve that
· 1982, we got a new charter of rights and freedoms that got entrenched
· Whatever is in violation, it does not go through 
· Diefenbaker 
· Born in Ontario
· Constitution, 1982
· The charter of rights and freedoms is contained in this, which was renamed to the Canada Act 1982
· Agreement with the provinces and the federal government, after negotiation it came to be
· Queen came over April 17, 1972. Signed it in Parliament hill in Ottawa with Pierre Trudeau. 
· Protections against government intrusive actions
· Strikes before, they would send in armed police and break it off. Protests were not allowed.
· Section 15
· Equality right
· Everyone’s equal under the law
· If you bring a discriminatory law out, it is a violation, it creates an inequality
· Ultraviries
· The courts must determine if legislation is outside of the scope of their authority of the particular branch of government, ex. Cable TV was struck down because of provinces
· Intraviries
· The courts must determine if legislation is with the jurisdiction
· 1986 case – David Cose
· Drug dealer in London
· Caught in London with 10 viles of hash oil
· Charged with trafficking
· If you were caught with an x number of drugs, it is presumed that you are selling it
· He argued that the presumption violated his “right to presume innocent until convicted”
· They looked at Section 1 of the charter
· If it’s not a violation of the charter, it may in the public 
· First part
· Must be an object related to concerns which are oppressing and substantial. 
· There has to be a proportionality test. It has to be designed so that the objective can be achieved without casting a big net. Ex. You can’t say, arrest everyone under the influence of drugs. 
· First cases of that was impaired driving 
· Police sit at the side of the road, RIDE programs
· First people that were charged claimed that it is a violation of section 8, being detained 
· This went to the supreme court
· Said yes, it is a violation, however, it can be saved and protected under section 1, proportional to the means
· R. Askov
· 3 dudes that were very bad
· Eddie Milo, was a boxer, he got in trouble
· They charged in 1983, go to trail late in 1986
· Said it was a violation of the charter right
· Right to be tried in a reasonable time
· Supreme court said that they were right
· Many cases afterwards were dismissed because of this
· What’s reasonable?
· Do you waive your askov rights? If you want it finished soon but you can’t delay your own case 


November 3, 2016

Professor’s case: 
· Children said their dad beat them, 2 months before trial, they’ve changed their minds
· Balance of probabilities, the judge would’ve found him guilty of this offence. But by beyond on a reasonable doubt, the judge says he is not guilty. 
· Mom and children want their father back
· Family children services says that he cannot be back, he’s been out for 18 months
· Ms. Klodner is the mediator 
· Her solution: she recommended that the father has visits in the community because it is an artificial setting for children. She believes its better than the supervised centre. She also suggested that they are supervised by a community based individual, so the father is comfortable from someone of his culture. If the visits went well, she also suggests that the father would have supervised access by a community member in the home. Then, if all goes well, it can eventually go back to normal. 
· This is important as it shows that it is a mix of criminal, family, etc.



Criminal Procedure
Overview:
· When an accused is charged, they can be brought…
· They can be brought on an arrest with a warrant
· An arrest without a warrant
· Promise to appear
· Summons to appear 
· Usually, a notice is given to the accused if they don’t have a prior record or if the offence is a minimal offence

In order to charge an accused
· Information or indictment
· Sets out what the accused has been charged with
· Sworn and signed by a police officer, who is supposed to know about the facts of the case
· And, He/she believes that there are reasonable grounds to have a person charged 

Under the criminal code
Three types of offences: 
· Summary conviction 
· Low offence
· Ex. Theft under $500
· Hybrid
· It can either go
· Ex. Child abandonment 
· Indictable 
· Most serious ex. Murder

When an accused is charged with an indictable offence: 
· Can choose to be tried by either a judge or a judge and jury 
· Factors: 
· How much emotion plays into the case
· Information surrounding the act they committed
· Where the offence was committed 
· The way someone appears (looks) 
· Those accused in criminal matters choose to remain silent so they don’t get cross examinated (?) in order to avoid self-incrimination

Case – Harley Davidson
· Ran a stop light, smashed into a van filled with Mennonites
· Killed an 11-year-old boy
· Went to the judge alone instead of the jury 
When you go to court:
· First appearance
· When an accused makes an allocation of whether or not to plead guilty or not guilty
· Usually they ask for time to retain counsel
· They request time to get disclosure
· Who is responsible for providing disclosure?
· The Crown is required to do that
· All those documents the crown relies on in order to prove the case beyond a reasonable doubt
· Will safe statement:
· Its something that a witness will say
· So the accused knows what they will have to face in a criminal trial 

Preliminary Hearing
· To see if there is enough evidence in order to proceed to court

In an internal proceeding:
· Pretrial
· The defense counsel, crown, judge determine whether or not there is any resolution to the case
· Trial
· If you don’t agree with the judge’s decision, you can appeal the case

Cases
Key cases – Dudley and Stevens case 
· It is a necessity case
Facts:
· From 1884
· Not a Canadian decision, it is a British decision
· Sailors were on a yacht, Dudley was the captain, Stevens and Brooks were ship hands, and Parker was the cabin boy (around 15-16 years old)
· They were travelling around the cape of good hope
· A wave struck the yacht
· They had to go to a 13-foot life boat
· The life boat was flimsy, about ¼ of an inch thing
· They bring with them: water and two tins of turnips 
· They spend the first night fighting off sharks
· They are 700 miles off the coast in this life boat
· They finished the water they had and their food, within about two days
· They were able to catch a turtle, brought it to the life boat, and devoured it
· They were about to drink the turtles blood, but the blood was contaminated with sea water
· Sea water dehydrates you and makes you sick, so they were unable to drink it
· They catch a bit of rain water, but not enough to survive
· They’ve know been in the boat for about 6 days, and know they are drinking their own urine
· Parker is getting sick
· They decide on day 10 or 11, that Parker is going to die and that he has probably already entered into a coma
· Captain thinks that they should kill and eat Parker
· Captain kills Parker 
· They drink the blood, except Stevens doesn’t do that, he was against the whole idea
· In the end, they all eat him, although Stevens eats the least amount
· The Captain says, “I can assure you, I shall never forget my companions over that mean. We had to survive as we are fathers of children…”
· They get discovered on September 6, they were out to sea for almost two months
· They were all charged with murder, including Stevens 
· They argue the defense of necessity
· That is a common law offence, which states, if you had no other alternative but to commit the offence, then you can plead the defense of necessity 
· Court assigned
· They were supposed to be hung, but they were convicted instead 
· Question: what would’ve happened if they had waited until Parker died and then ate them?
· They could’ve used the defense of necessity in that case because he has already passed away

Main Principles of Criminal Law 
Two main elements of a criminal offence:
· Actus Rea
· Men’s Rea

Actus Reus
· The physical act of committing an offence
· However, it can also be an admission to act or state of being
· Ex. If you get caught with possession of a kilo of cocaine, but you are not actually caught trafficking, you can still be charged with trafficking because of the amount you had in possession 
· Ex. If a parent fails to provide the necessities of life to a child even if they are not doing something, it’s the act of not doing something that could lead them to being charged 

Men’s Reus 
· The person’s guilty mind
· Did he/she have the intention of committing the offence? 
· Intention is referred a lot, to establish a type of guilty mind
· In order to find a guilty mind, the court has to find that the accused must have knowledge of the specific circumstances of the mind

Case Scenarios – Guilty or Not? 
#1
· Marianne asked Sara to talk care of her son, she asked Sara to take care of him for a couple of days
· She also asked Sara to give him a teaspoon of medicine every night 
· The medicine was actually poison
· The baby sitter, Sara, did not believe he needed medicine, so she did not give it to him
· She took the medicine and put it on the shelf in the living room
· Later, the babysitters 5-year son, decided to give the baby boy medicine
· The infant died
· Marianne and Sara were charged with murder
· Sara is not responsible because she did not know it was poison

#2
· Iva, Donna, Claudia are walking in the park
· They decide to have fun, they hold back Jim while Eva punches and kicks him. They root for her. 
· Mike, who’s walking his dog, stops to see what’s is going on. He decides not to get involved and ignores the situation. 
· Iva is convicted of assault causing bodily harm.
· Should Donna and Claudia be charged? Yes, because of failure to act.
· Should Mike be charged? He had actus rea, but not men’s rea. He did not intend to commit a crime.  

Purpose: You need to have two elements in order to be charged with a criminal offence 

Two Sources of Criminal Law
1. Legislation
· Main source: Criminal Code
· Who has jurisdiction with respect to the Criminal Code?
· Federal
· Criminal Code is an example of a federal piece of legislation
2. Case Law
· The Law that comes from the decision of the courts
· Judge made law

A person can only be punished at the time of the act if the act was criminal. For example, if you commit an act today, and 6 years later legislation is passed that says what you have committed is criminal. It has to be a criminal as set out in legislation, not in the future. Ex. Assisted suicide

Who hears Criminal Matters?
· Provincial court judges
· Hear cases where the chance of imprisonment is 2 years and under
· They can be sentenced to a correctional institution 
· Superior court judges or federally appointed judges
· Hear matters where possibility of imprisonment is 2 years or more
· Federal penitentiaries 

R.v….
· It is a criminal case

R
· Lex 
· There is some sort of sovereign body involved

8 Differences between Criminal and Civil Law 
1. Nature of a matter
· In a civil litigation, you are private matters
· If you are dealing with criminal matters, it is public
· Ex. If a husband assaults a wife, the moving party, the police who represents the government decide to lay the charge

Prof’s Case
· Husband thinks that the wife is having an affair
· Husband tries to take her phone 
· However, she takes his shirt off and scratches him 
· She gets charged with assault
· The police decided to lay charge
· The husband didn’t want her to charged, he just wants her to confess 
· Even though he told the police that he didn’t want her charged, they still had to proceed

Prof’s Case (2)
· Rich couple
· Husband decides to getaway from the wife
· She decides to surprise him, she arrives and hears another woman
· She is completely distraught, goes into her Mercedes Benz and rams into his car, completely crushes it
· She confesses and the police officer wants her to say that it was an accident, but she keeps 
· Never ended up getting charged

2. Focus of the Matter
· For civil, it’s on the individual
· For criminal, its based on the society as a whole
3. What the action looks like
· In a civil case, you state a claim and defense 
· In a criminal, it’s the police that collect the information, and it’s the crown that states whether or not to proceed with a charge
4. Name of the parties are different
· Civil – plaintiff and defendant
· Criminal – crown and the accused
5. Different level of burden of proof 
· Civil case, it’s a a balance of probabilities (more likely than not, more than 50%)
· For Criminal case, its beyond a reasonable doubt, has to be 100%
6. Difference in the control of the matter
· In a civil proceeding, the plaintiff has control over the proceeding
· In a criminal case, it’s the crown or the state that has control. The victim does not have control at all. 
7. Difference in the outcome of the trial
· In a civil case, you could be found liable for damages
· In a criminal case, you are found either guilty or not guilty
8. Difference in how the outcome is played out 
· In a civil case, you are often looking for someone to pay a sum of money. 
· In a criminal case, you are often looking for someone to go to jail or prison 

Who are the main players in Criminal Law?
· First
· Crown attorneys, they act for the state
· The crown has to disclose all the information
· Important case for exam: R.v. Stinch Come case 
· Ratio: crown has to provide all disclosure to defense, the accused 
· Second
· Defense counsel
· They are often disadvantaged because lack resources. Resources would include police force, gathering evidence, law students doing research, etc. 
· Another reason is that we are in crisis for legal aid. The issue is the number of hours they give you. Ex. Giving 15 hours to do a case, but it takes you 15 hours to do research.
· Third
· Judges
· 10 year’s experience in order to be a judge
· Control how the court room operates
· They choose which evidence is admissible or excluded
· Justice of the peace – they tend to control matters that are less serious. You do not have to be a lawyer. 
· Fourth
· Juries - Triers of fact
· Chosen by crown offence, jury pool
· Challenges for cause, reasons to have them excused
· Often people try to get out of jury duty

For the exam
· You do not have to know absolute and strict liability 

Actus Reus vs. Men’s Reus
· Actus Reus – something that you do that constitutes as a crime
· Ex. Shooting your husband, to satisfy the actus rea, there has to be a mental element to it
· The crown would have to show that she shot her husband on a voluntary basis 
· Ex. Non-voluntary basis – hitting a car by accident, she had the act, but she did not have have the criminal intent. 
· Men’s Reus
· You have to have criminal intent
· Act or admission, accompanied by a guilty mind
· It doesn’t have to be malicious, but it must have a mental element
· Exceptions:
· Mental disorder 
· Child under the age of 12, they do not have the maturity level to perform the necessary criminal intent
· Two tests:
· Objective men’s rea:
· You have to find what is expected from society 
· Has there been a significant departure from what a reasonable person would’ve done
· The test is, does a reasonable person in the same circumstances as the accused understand that his or her conduct would create a risk of illegal consequences and therefore should avoid carrying out this act? 
· The crown is left to have to prove an objective test of intention, like reasonable care 
· Subjective men’s rea:
· You actually have to look at the mind of the individual
· What was actually going on in the mind of the accused at the time that the act was carried out? 
· You are looking at people who have engaged in more serious offences, like rape or murder 

R.v Kulbacki Case (Textbook pg. 243)
· Example of how doing nothing can get you into trouble
· 20 years old, owns a car
· Passenger in his own vehicle
· He led a 16-year-old girl drive the car, she was driving 90 miles an hour
· He did nothing to stop her
· His defense was that he wasn’t the one committing the act, he did not have the actus’ rea or men’s rea
· The court held that because he engaged in lack of action, they took that to mean that he was actually encouraging her to violate the law and therefore, he aider her with respect to committing that criminal offence
· He was charged and convicted 

Aider
· Someone who enables someone else to do something, but they are not actually encouraging them to do that

Abatter
· Someone who encourages another person to commit the crime
· Ex. “Shoot him in the head”


Guest Speaker
Val Ruosso
· Family and criminal, as well as a children’s lawyer
· Criminal Code of Canada – Bible of Criminal Court

Starting a criminal case:
· Once you’re arrested, you stay overnight and go in front Justice of the Peace
· Problem with bail – you get one shot  
· You can appeal it, but you don’t get a second one
· If you lose it, you are still in custody 

Bail
· You have to address three grants
· Primary grounds – you have to show the court that you are going to come to court.
· Secondary ground – will you abide and not commit anymore crimes? 
· Tertiary ground – least used provision, whether detention is necessary
· If you are able to show all three, you get bail. 

Defences
· Self-defense – but difficult to prove in court
· Main defense:
· Prove your case
· Onus – the person responsible to prove the case, is the Crown attorney. The crown attorney has to garner all the evidence and put it to court, and prove the judge that they have proved beyond the reasonable doubt. 
Acquittal
· Sentences can go from either discharge all the way to the penitentiary for life
· Monetary finds 
· Mandatory minimum sentences

Discharges
Absolute discharge
· No conditions attached to it
· Lectured by the judge and free to go
· Goes off your record after a year 

Conditional discharge
· Placed on probation, follow those terms
· 3 years and then it goes off your record

If you are a witness…
· Crown attorney is not their lawyer
· The lawyer for the state
· A victim or a witness, is a witness just for the prosecution
· State vs. the accused person 

Different types of Courts
· Specialized courts:
· Drug treatment courts
· Only if they are willing to get treatment
· Mental health court
· If there is a client with a mental health issue, they try to get them treatment in order to address the root cause
· Domestic violence court
· If there is a personal intimidate relationship, it goes to domestic violence court
· Par-core program, 12 weeks.
· In London, there is a mental health youth court.
· Youth court is a specialized court, within itself.

Do you ask your client if they are guilty or not?
· The lawyer doesn’t want to know
· 9/10 the client admits to the lawyer


How do you defend somebody whose guilty?
· It’s the crown’s job is that their guilty
· However, she doesn’t have to prove it. They are presumed innocent. 
· But it is important to know that she cannot have her client lie on the stand. 
· If the crown cannot prove the accused person, they don’t have a case against their client. 
· She has no problem presenting guilty people because the crown has to prove it, it just limits what she can say. 

Can a judge draw an adverse inference because you did not call your client to the stand?
· No, however, if there is a real explanation missing, and the defense hasn’t called anything out, the judge can draw an adverse inference to receive an explanation. 
· You only put your client up if you have too, because some can be terrible witnesses.

Is it appropriate for a judge to state that the person is acquitted because they not need a burden of proof, if this matter was before him…? 
Recantation of statements: (back to the prof.’s mediator case) 
· Beyond a reasonable doubt, they are not convinced.
· But they can be proven guilty based on a balance of probabilities. 
· If you have recanted in one court, your credibility in another court is low. 

Voir dire (Important) 
· Trial within a trial
· If there is a trial issue, you have to first determine that.
· Ex. If there is a charter breach, before the evidence, the court has to determine whether that piece of evidence gets put it the trail. 
· Voluntary… (?) – did the police take proper statements from the client. 
· Most trials are done by the judge alone, only the very serious trials by indictment, strategically you may not want a jury. That judge determines whether or not that evidence can be presented in trail. 
· In prof’s practice… 
· Khon hearing
· Determine whether or not if the child’s information reliable, how have the statements been taken, are they necessary…etc. 
· Popular in child protections hearings

Thursday, November 10, 2016 

Chapter 10 and 11 - *really important for the exam

Motion
· You ask for temporary relief, when you can’t wait for a trial to be heard
· Can be both in a civil context and in a criminal context
· In a criminal context:
· Ex. Bail hearings, grounds for bail 
· Ex. Bail condition varied now in order for a mother to see her children, she cannot wait

Peremptory order – Not open for appeal, or challenge

Endorsement
· Judge makes a decision, writes it down, and based upon the endorsement you turn that into a court order
· Gives it to the prof, her client, the lawyer, and their client 
· Prof. had to prepare, order and issued, court order is recorded on the sheet 
· Family wizard

Chapter 10

Recap: What a Constitution Is
· Rules for law makers
· Constitution defines the roles of different laws and how they work together
· The ways in which the constitution can be changed
· The way the state can exercise power
· Entrenches parliamentary supremacy
· Key section: section 52 of the constitution act 
· The constitution of Canada is the supreme law
· If there is any law that is inconsistent with the constitution, it has no force in effect  

R. v. AM – Key case
· Where a principle had contacted the police to come into the school and to basically sniff students bags for drugs
· Based between the students privacy not to have his/her bag checked
· Juxtaposed the right to a safe environment 
· Went to the Supreme court of Canada
· Issues:
· Whether or not dog sniffing constituting as a search
· Was the search reasonable?
· If the search was unreasonable, and the student’s rights were violated, whether the evidence ought to be excluded under sec 24(2) of the Canadian Charter of Rights and Freedoms
· They found that a dog sniffing a backpack amounted to a search in sec 8 of the Charter 
· But the section was whether or not the search was reasonable
· The court held that if the police had reasonable suspicion that the student had drugs in the backpack, it would have not have violated the charter, however, the court held that there was no reasonable suspicion because the principle just sort of invited the police officers and the dog just to search randomly and did not specify a bag
· Because there was no reasonable suspicion, the Supreme court held that the students section 8 rights were violated and as a result, the evidence namely the discovery of the pot, was excluded 
· This is an example of – a poisoned fruit of the tree
· If the fruit of the tree is poisoned, unreasonable search and seizure, none of that poisoned fruit can be used. It has to be excluded.
· In summary, the Supreme Court has to find reasonable search as follows:
· 1. It is reasonable if the search is authorized by law
· 2. The law itself is reasonable 
· 3. The manner in which the search was made was reasonable 

Another important case, R. v. Askov 
· 1990 appeal decision of the Supreme court of Canada
· establishes the standards and criteria of whether or not the accused right has been violated of section 11 
· Reasonable time period
· The appellants argued that their criminal charges should be stayed because they have not been prosecuted within a reasonable time period
· Askov motion *important
· Principles of Askov: 
· 1. Length of the delay
· As delays become longer, they become more difficult to prosecute
· The delay has to be based upon the actions of the Crown, not the accused 
· 2. Any waiver of the right of the accused 
· Did the accused and his or her conduct a wave for the claim for delay/
· 3. The reason for delay
· 4. The prejudice to the accused because of the delay
· ex. if there is a significant delay and the accuses alibi has a heart attack and died, that would be significantly prejudicial to the accused 

[bookmark: _GoBack]R. v. Stinchcolm *important case
· Must provide all disclosure
· Involved a lawyer, who was charged with theft and fraud, one of the Crowns witnesses was a former secretary of his
· She had given a statement, and had that statement been released to him, he would’ve gotten was
· The crown withheld that statement
· At trial, he was convicted and appealed at the Supreme court of Canada
· Ratio: the decision written by Justice Depenka?
· Stand for the following proposition:
· Clown has a legal duty to disclose all relevant information to the defence
· The fruits of the investigation, which are in its possession, are not the property of the crown for use and security of conviction, but rather the property of the public to be used to ensure that justice is done 
· This duty is derived from the right of the accused to make full answering defence which is entrenched in section 7 of the charter 

Textbook pg. 266-267 – VERY IMPORTANT
R. v. Oaks case
· Pg. 266 sets out the Charter process – make sure you know
· Supreme Court of Canada decision
· Establishes section 1 test
· Allows and permits reasonable limitations on the rights and freedoms of an individual through legislation if it can be demonstrably justified in a free and democratic society 
· Oakes was from London, Ontario
· Got caught with 8 viles of hash oil 
· He claimed that he had purchased 10 viles for his own use
· He was also in possession of $600+ (welfare check)
· Despite claiming that it was used for pain relief, the money that he had was for his welfare check, he was charged with possession of a narcotic for the purpose of trafficking
· Went to the supreme court
· Oakes made a charter challenge
· He argued that the presumption created that because you possessed that amount of oil, automatically meant that you were trafficking, violated his innocence of section 11(B) of the Charter
· Had to decide whether or not section 8 of narcotics control act violated section 11b and whether any violation of 11 b could be upheld by section 1 of the Charter 
· 6 step test (memorize the chart in the textbook) that one would have to follow to determine whether or not it was violated and whether or not it can be saved under section 1 
· The Court unanimously held that it violated his section 11 b rights and it also indirectly violated his section 7 rights that could not be justified under section 1 of the Charter 
· No ration connection between basic possession of the hash oil and the presumption of trafficking 


Oakes Test
· 2 steps:
· 1. Justify a limitation – whether or not it can be justified
· 2. Proportionality test – a balance between the individual rights and the rights of the society as a whole 

Another key case – R. v. Feeney
· Also a section 8 charter case
· IT deals with whether or not the police can come into your house without a search warrant
Background:
· 85-year-old, Frank, was found dead in BC
· HE was found dead as a result of blows to the head from a crowbar
· They found a particular type of cigarette
· Also find his car abandoned in a ditch
· Tip from neighbours – 
· No response, the police draw their guns, enter into his home, Mr. Feeny is passed out, shake his leg, and the police ask him to leave the trailer into the light so they have a better look at him
· Once he left, the police noticed that he’s covered in blood
· They read him his rights
· He says that he acknowledges them and understands them
· They arrest him
· When they question him about the blood, the blood was as a result of getting hit by a baseball bat the previous day
· They also notice the brand of cigarette in Franks trailer was the same that Feeny smoked
· The day he was arrested, he was unsuccessful of retaining counsel (getting a lawyer)
· During question, Feeny he provides a confession, he says, “yes, I hit Frank and I stole from him”
· Thereafter, the police obtain a search warrant, they find Franks stolen property in Feeny’s trailer
· Only then was he able to speak to a lawyer
· At trial, and at the Court of Appeal, Mr. Feeny was convicted of second degree murder
· At the Supreme Court of Canada, Justice Supenka found that the police officer can only arrest:
·  if there were reasonable and probable grounds to believe a person is on the premises
· a proper announcement was made before entering
· the officer reasonably believes that the person has committed or will commit the offence (important) 
· Supenka J., held that there were no just grounds
· Officer himself said that he did not have proper ground
· Supenka J., also stated that, it was his belief that given the decision made under the charter that any entry into a dwelling must be done with a warrant
· As a result, it was a warrant less arrest and there were not reasonable grounds, the evidence was excluded under section 24(2) of the Charter 
· 5/4 split

24(2) of The Charter
· If a judge is convinced that evidence was obtained in a manner that infringed or denied any rights or freedoms guaranteed by the Charter, that evidence shall be excluded if it is established giving recognition of all the circumstances of the case, that if you have admitted such evidence, it would bring the administration of justice into disrepute

R. v. Harrison
· The police officer pulled over Mr. Harrison who was driving an SUV
· When he searched the vehicle he found 35 kilos of cocaine
· The arresting police officer, “hunch” versus reasonable grounds 
· It was argued that Mr. Harrison section 9 rights, arbitrary detention, was violated
· In this case, the court does their 24(2) analysis to see that if using this evidence would put the administration of justice into disrepute
· The Court held that there was a violation of the rights of the accused and that there were serious
· The officer did not have grounds to stop Mr. Harrison, it was just a “hunch”
· However, the Court held that the finding of 35 kilos of cocaine, could impact the community in respect to trafficking
· It was admitted into evidence because the administration of justice would suffer so highly and it would suffer more from its exclusion then from its submission 
· Trial level decided that it was more important to protect society than his individual rights
· The Court of Appeal agreed
· But the Supreme Court of Canada disagrees, they find that there would be a higher injustice if the evidence was included then excluded
· The evidence of the cop finding 35 kilos was not admissible 
· The balance between the individual rights vs. society rights (common theme within this chapter) 
· Unconstitutional detention and that the search was a significant breach of the section 8 rights
· Although the drugs seized was important, it was not as important of obtaining the rights of Mr. Harrison
· The price paid by society for an acquittal in these circumstances is outweighed by the importance of Mr. Harrison’s entrenched rights in the constitution
· If the evidence was permitted with respect to admission of the cocaine, it would bring the administration of justice into disrepute 
To be more clear, they have to look at: when you are doing a section 24(2) analysis 
· 1. You’re looking at the seriousness of the Charter infringement based upon the conduct
· 2. You’re looking at the impact of the breach on the Charter protected interest of the accused
· 3. You’re looking at the societies interest in the adjudication of the case on it’s merit  


Presumption of innocence
· Innocent until proven guilt
· To find guilt they have to find both the mens rea and actus reas together 
· Do you ever call ur client to the stand? (referring the last guest speaker)
· Most cases, lawyers never do 
· Defendant does not have to take the stand, because of self-incrimination
· Onus is on the Crown to prove guilt, it is not on the accused to prove innocence 
· Testify against his/or her spouse
· Under section 4(3) of the Canada evidence act
· Spouse is referred to as an incompetent witness
· Husband and wife are not compellable to disclose information during marriage 
· This does not apply to common law spouses, only married
· And they cannot be separated at the time of the trial, they have to be together 
· What happens if you are not married at the time of the offence, but you become married by the time the trial hits? 
· You have to be married at the time of the offence 
· If they are married at the time of the offence but divorced by the time of the trial, then they are compellable to be a witness

Advantages and Disadvantages of Pleading Out
Advantages of pleading guilty:
· Avoiding the trial process
· Reduced sentence
· Plea bargain in order to protect a third party
· Cost issue
· Who the judge they pull – some judges have no tolerance over domestic violence issues

Joint submission on what the plea bargain is, does the judge have to accept it?
· No, the judge does not have to accept it, but it is rare for the judge to not accept a plea bargain

Disadvantages of pleading guilty:
· Criminal record
· Cost
· Uncertainty – not knowing if what’s going to happen

Prof’s tire arm story:
· Cuts a guy off, gets followed, the guy goes to hit him with a tire arm, and hits him in the main artery in his neck, killing him
· Her client gets charged with first degree murder, and his son gets charged as well for being in attendance 
· He pleads guilty to manslaughter as opposed to self defence in exchange for his son getting off 
Guest Speaker – Jake 

Thursday, November 17

Facts of the case: is the lawyer in conflict?
· Two family law lawyers – G & H 
· G represents husband
· H represents wife
· Wife has had 4 lawyers, husband has gone to a second lawyer
· The wife had a lawyer #2 and with that lawyer she worked with a clerk. That clerk helped her prepare documents. The wife fires lawyer #2.
· The clerk quits her job and she decides to work for the husband’s lawyer.
· Wife lawyer #4 says that the clerk might have confidential information, the case can be prejudice
· The lawyer for the wife reports the husband’s lawyer to Law Society and brings a formal motion to have the husbands lawyer removed off the record on the basis of the conflict because the clerk is working for the husband’s lawyer 
· Husband’s lawyer calls Phaedra Klodner
· If don’t give her an adjournment, she’ll have to prove that there is not conflict 
· Answer: the judge adjourned it.  
· However, 
· ‘Chinese Wall’: a policy that would be set up within the firm. The clerk could not work on the file. 
· 1. The clerk cannot do any work on the file, so there has to be another clerk that assigned the file
· 2. Any correspondence that comes to the office on that particular matter can only go to the clerk’s attention who doesn’t have the conflict and correspondence that goes out of course can only be prepared by G, the lawyer, or clerk #2. Any meetings that occur can only take place between G and clerk #2. The file has to be locked up every night that only G and clerk #2 has access to. 
· She acted as a mediator – what is in the client’s best interest? Which is to settle outside of court. She suggested to have a special conference before the judge, and see if the judge can settle the case in its entirety. 
· She was hired to dishonour to the adjournment, did some research, ready to argue the motion in case the judge did not grant G 
· She did not charge them but they had to donate 1k to her sons’ hockey team

Chapter 11

From last class: the fence has to show weaknesses’ in the Crown’s case – can the Crown prove the case beyond reasonable doubt? There’s no need to launch a defence, you can just try to poke holes in the Crown’s case to raise a reasonable doubt. What you do have to prove though is, ‘air of reality’, it has to make sense.

Air of Reality Test
· Would the jury reasonable acquit the accused? 
· It prevents crazy defences being presented 

Mistake of the law is not an excuse
· If you didn’t know the law doesn’t mean you are not guilty
· Assumed to know the law
· Ignorance of law is no excuse 

R. v. Parks Case
· Sleep walking case
· Mr. Parks drove to his in-laws home, attacked them with a kitchen knife
· Killed his mother in law and left his father in law seriously injured
· Mr. Parks went to the police station and turned himself in
· He got out of bed, put on his clothes, shoes, went downstairs, drove 20 minutes, sleepwalking
· A doctor testified to his mental state
· He did the act, but he did not have the mental element 
· The psychiatrist testified that he had a sleeping disorder 
· 5 neurological experts testified
· Went to the Supreme Court
· Whether the condition of sleepwalking can be classified as ‘non-insane automatism” or should it be classified as disease of the mind and warrant the verdict of not guilty for reasons of insanity?
· He was acquitted 
· The Court upheld the acquittal as they were clear that the evidence presented raised a doubt whether or not he had the mental element to kill his mother in law and whether or not he actually acted voluntarily 
· In this case, they did not characterise it as a mental disorder but as non-insane automatism
· This is used very rarely 

R. v. Perka 
· Leading decision on the defense of necessity
· Mr. Perka charged with trafficking 6-7million on marijuana
· Plan was to take his ship from Colombia to Alaska
· However, he was intercepted by Canadian authorities
· He argued that although he had committed the act, he did not have the mental element because his attention wasn’t to traffic pot to Canada, his intention was to traffic to the Alaska
· He argued that it was necessary for him to stop to Canada because of the weather conditions 
· Went to the Supreme Court of Canada
· Sets out the test for necessity: 3 things
· 1. There has to be a clear and emanate danger
· 2. There must be absence of legal alternative 
· 3. The harm inflicted must be less than been avoided 

R. v. Morris Case
· Successful defence of necessity case
· The husband assaulted the wife
· The evidence was that the husband assaulted the wife because the wife was behind the wheel and she was drinking and driving
· She had put herself, the husband, and potential third parties at risk
· He grabbed her and restrained her so that she could not drive the vehicle
· In this case, the Court held that he had passed the three-part test
· The assault on her was less than the potential consequences, etc. 


Defence of duress 
· Common law defence because its been developed through case law
6 Part Test
· 1. The threats must be of death or of serious bodily harm
· 2. The threats must be sufficiently serious that the accused believes that they would be carried out.
· 3. The threats are so severe and so significant that if you used the reasonable person test, a reasonable person may have acted exactly the same way. 
· 4. There was no safe avenue of escape from the threats
· 5. There must be some portionality between the threat and the reaction
· 6. The defence is not available if the accused is part of a criminal organization
Like all defences there must be some sort of air of reality

R. v. Ruzic
· Ms. Ruzic lived in Belgrade with her mother
· A man had threatened to harm her unless she had assisted him by smuggling drugs (heroin) into Canada
· The man stalked her for a period of time and began threatening her and eventually started to physically assault her 
· Ms. Ruzic was the primary care giver of her very ill mother
· She did not go to the police to report the threats and the assaults because she indicated that the crime level in Belgrade is very high and that people are afraid of authorities and that there is basically no police enforcing the law
· Other threats were made to rape her and her number
· She was burned with a lighter and she was injected with needles full of heroin
· She smuggled heroin into Canada and was arrested 
· Pleaded the claim of duress
· She claimed that she had no other option because her and her mom’s life was at risk
· Expert indicated that the people of Yugoslavia did not trust the police and their ability to protect their citizens
· Went to the Supreme Court of Canada
· It was a unanimous decision – the Court held that Ms. Ruzic was successful in meeting the 6-part test of duress, and she was acquitted. 

The Defence of Mental Disorder
· Found in the Criminal Code – statutory defence
· It states that no one is responsible for any act or omission that was committed when the accused suffered from a mental disorder

R v. Oomnen
· Union members wanted to murder him and that his friend was apart of this
· She lived with him in the apartment but exchange for living there she did the cooking and cleaning
· He thought he was surrounded by union members in the building and he thought he had to kill her because she was going to otherwise kill him
· In this case, the Court held that although he committed the act, he likely did not have the mens rea, but instead of acquitting him, the Supreme Court and ordered a new trial
· Which is one of the remedies the Supreme Court has 

The Defence of Intoxication
R. v. Daviault 
· He argued the defence of intoxication
· That he was so wasted, although he had commited the act, he did not have the necessary mental element
· By getting so drunk it was similar to the sleep walking case
· He was a chronic alcoholic, purchased alcohol to a friend - she was semi-paralyzed and was in a wheelchair
· Bought a 40 oz of Brandy
· The woman drank half a glass and passed out
· Mr. Daviault drank the rest of the bottle while she was sleeping
· Some time in the evening, she used the washroom 
· He picked her up and raped her
· He was arrested and charged with sexual assault
· Mr. Daviault testified that he had additional 7 beers at a bar before the Brandy and that he had no recollection of what happened that night – until he woke up naked in the women’s bed
· He testified that he was so drunk that he blacked out and was in autonomous like that brought on by the intoxication 
· He was acquitted, it went to the Court of the Appeal, they overturned the decision and said he was guilty, Daviault appealed that and went to the Supreme Court of Canada
· The Court did not agree that it was a kin to insanity, ordered a new trial
· He was found guilty
· As a result of that case, the government amended the Criminal Code to say that if you are going to use the defence of intoxication it cannot be self induced 

Police Entrapment – Mr. Big Case 
· Ex. 
· R. v. Hart
· Nadia Gale case 

Chapter 12 

Sentencing
· A judgement that the court renders after finding an accused guilty of a crime, and imposes a punishment on the person that doing the crime
· When a judge looks at sentencing, they have to keep the following things in mind:
· 1. The offender
· 2. The victim(s)
· 3. The society at large
· In the past, there used to be a focus on retribution – ‘eye for an eye’, Latin term: ‘lex-talionis’
· Her example: Her grandfather took her into an Argentian police station. The accused was accused of sexually assaulting his 12-year-old daughter. They had her sit in the room, and put his penis into the filing cabinet and slammed it shut. 
· When you look at retribution it has to look at s12 of the Charter: 
· Everyone has the right not to be subjected to any cruel or unusual punishment 


Section 7(18) of the Code – 6 principles the court has to consider
1. Enunciation – one the goals
· society as a whole, it’s disapproval of the act. It condemnation of the person’s behaviour.
· It performs 2 functions:
· It informs the public about what will/will not be tolerated in society
· Also supports societal values 
2. Specific deterrence and general deterrence
· Specific – designs to deter the actual individual that did the act so they don’t do it again
· General – to deter potential group of people that would want to commit the defence
· Deterrence is based upon number of assumptions: 4 things
· 1. For deterrence to work, the person has to be rational
· 2. When thinking about the crime, they have to think about the trouble they can get into – underlying understanding 
· 3. They have to have the understanding of the consequences of the sentence
· 4. They have to have an understanding of the possible sentence on him/her
3. Imprisonment
· If the crime is a less serious crime, you are looking at 2 years of less and in a provincial facility, 2 years or more then you are looking at a federal penitentiary 
· Intermittent sentence – when someone can carry the sentence on the weekends
· ex. Tent case - He asks a girl if she is 18 and she says she is, but she is 13. He has intercourse with her and she told her mom and was arrested.  He had to do the pedophile test. Served his sentence on the weekends. 
4. Rehabilitation – future oriented, focuses on the means of the offender 
· Ex. Of the girl that beat her boyfriend with ornaments 
5. Restitution and Victim Surge Charge
· Ex. A father hears a lot of banging and hears a 17-year-old screaming, he sees her there and there’s a couple of guys with her. He goes back home takes a chair and smashes the front window, enters into the premises. 
· He was arrested with assault, breaking and entering, trespassing. He got diverted but had to enter into a peace bond. 
· He decides to go to a shitty bar for a beer, he insists to walk the drunk guy home. He knocks the door open and the guy goes flying, cracks his neck and dies. He was not charged in the end but his wife left him. 
6. Victim surge charge – Justin Trudeau is trying to get rid of
a. That the convicted person has to pay to the government in order to raise funds such as Victims compensation board

Each offender must be individually assessed and the court looks at: textbook 326 

Mandatory Minimum Sentences – another type of defence 
· x amount of years in jail
· Underlying purpose why the government enacted that legislation – rationality they are hoping that if there is mandatory minimum sentence, it would deter potential crimes from happening. 
· They first started implementing it in Texas, but the crime rate has not been reduced, the crime rate has increased
· Trudeau was trying to change mandatory minimum sentences and there has been some Charter challenges indicating that in certain instances it violates sections of the Chart because it challenged cruel and unusual punishment 

Mediation
· You now go to court, there might be two or three argument motions. Before, there were 20-30 matters. 
· There is a real movement now away from that, heading towards alternative dispute resolution
· Ex. The prof. had a mediation with a gentleman from Afghanistan and a woman from Russia. Their communities did not accept them. The guy said he had helped her a lot and said the nice things in front of her parents. 

Guest Speaker – Dave Marno 
· Key point: alternative dispute resolution
· 17 years practicing, last year got out of litigation
· OCL lawyer – represent kids 
· Proceedings were usually a train wreck
· Mediation is now mandatory in law school, at the time it wasn’t
· When we draft pleadings, it is a negative situation
· The court proceedings are critical
· The people that they represent internalize the situation
· ‘White Knight Syndrome’ - feel the need to save people, we don’t allow people to come to their own solutions
· 95-99% resolve before they ever get to trial
· In 2003, collaborative family law is two lawyers and their clients sitting at a table and working things out
· It has now involved two lawyers and other professionals 
· It should be up to the parents to decide not the lawyers
· Believes the court system is bad, no worse way to resolve a problem fighting, talking over one another, and then asking the person on the bench to decide one side 
· Often times when you got to court, Klodner went to a settlement conference, the judge said “I brought the darts, who brought the dart board?” – believes the system sucks
· Settlement – both people feel like the settlement is forced
· Then they end up in an agreement they don’t agree with
· One of his ‘proudest’ trial, Phaedra and another lawyer went through a lengthy trial, from supervised access to overnight stay with the parent
· He go to pick up the child and the mom had left the place
· He came back to the lawyer, cross examined the wife, beat her
· The child committed suicide at 16 
· Believes the system needs to change
· He started seeing things a lot differently
· A recent case, in the Toronto Sun - March 9, 2016
· Took a long time, 36-day trial, to just grant a little bit more time for the father to see his daughter
· Changing face in family dispute resolution
· Mindset that a judge cannot be a mediator has not changed
· Non-adversarial approach for a drastic change 
· A shift in perspective
· In short, we have to change the way the lawyers do and think
· Resolution should be the first focus, in his view 
· Guiding principles of this:
· Minimize conflict
· Collaboration
· A client centred approach
· Families
· Integrated and multi-services – lawyers don’t know everything
· Early resolution
· Voice, fairness, and safety
· Accessibility 
· Services for that particular case
· Believes this is a good start, but doesn’t know if it is working in the courts, the implementation isn’t easy
· Legal profession is deep into tradition
· Next article that he provided, Ryerson
· In order to have a full understanding of family law, she is a bunch of different professions
· With her assistance, they created an initiative 
· Recognizes family dispute is the most difficult thing families will go through
· Heavily influenced by the previous report
· Interesting facts: 40% of marriages end up in divorce, 1-2% end up at trial
· 4 pillars of family law:
· 1. Providing more information to families
· this is where he thinks things are changing because we have so much information and that there is no question that we can’t have answers. Lawyers have to refine the way that they do things, they should give important information to their clients. 
· 2. Enhancing opportunities to identify issues 
· 3. Improving access to legal device
· 4. Simplifying the steps 
· He believes that mediation services should be made available before they even launch these proceedings. Now, you have to go to court in order to get them. 
· Building blocks:
· 1. Screening for domestic violence
· 2. Education about rights
· 3. Treeage regarding the nature and complexing 
· 4. Resolution 
· Interest based approach
· You get to not what people want, but you get to the underlying problem
· Key question - Why?
· Causes people to start thinking about 

Highlights of Mediation
· 1. Neutral party, facilitate discussion between two people. He doesn’t give legal advice, he gets them talking
· He doesn’t intervene or suggest
· 2. Participants are encouraged to listen to one another and hear what they are saying, rather than assuming 
· 3. Allows people to control their own process and make decisions that would impact their family on their own
· prefer that they have lawyers to give them legal advice
· likes to suggest good lawyers
· 4. The process is confidential and private – closed mediation
· nothing out of the mediation is never made to the public, like the court. 
· 5. If other professionals become necessary, they can be brought into the process to access with particular issues
· co-mediations are great because more people are helping
· charges close to Phaedra, economics is important to people 
· 6. Lawyers can actually be brought in and be part of the process if you choose
· 7. More cost effective
· 8. Less acrimonious (adversarial – less fighting)
· 9. The resolution that’s reached is based on the needs of the family 
· 10. Takes far less time to bring manners to a conclusion. You end up in an agreement most people can live by. 
· Durability – mediation agreement have to sign it, which talks about his role as being a neutral role that he doesn’t take sides, and he doesn’t make a decision
· He cannot be subpoenaed at court 
· Anyone involved has full authority
· There’s an agreement to disclose everything, based on honour
· If someone wants to hide something, they can – by fear
· Voluntary process – you can withdraw at any time
· Collaborative family law
· Both people have lawyers
· We all sign a contract to be bound by the system
· Committed to the collaborative process
· No threats
· If their finances are complex, financial professional involved
· Everyone agrees to act in good faith
· Full and honest disclosure
· High level of integrity
· Everyone will be respectful
· Its up to the people to talk about what their needs are
· People are meant to take a moderate approach 
· Another key point: If you make a mistake in the process, no one can capitalize on that mistake. It can be corrected. In court, you are not allowed to point out that mistake, then an order is made by the wrong number then you have to go back to court to correct it.
· Client is before the lawyer on the hierarchy 
· From a lawyer’s standpoint, this is why he chose to go into the direction he wants 
· From Justice Cromwell, “the tradition used by the court had not worked well in family law cases…”
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Final Exam:
· Essay question 
· 1 case scenario
· Short answer questions (1-6marks)
· Pen, double spaced
· Important chapters: 
· focus on charter + charter cases
· Oaks test
· The lecture with the readings provided is really important 
· But you do not need to know the readings he sent
· Everything on the exam is from her lectures and guest speakers


Guest Speaker: Superior Court Judge
Madame Justice Katrina Bray
· Lawyer for 19 years
· 2014 – Appointed as a Superior Court of Justice

Two kinds of crown attorneys: Important
· Provincial crown attorneys
· Prosecute everything in the criminal code
· Hired by the province to prosecute criminal code case
· Includes: serious cases (murder) to simple cases (theft under 5k)
· Federal crown – public prosecution service of Canada
· Responsible to drug cases and income tax prosecutions 
· Goes back to the constitution – distribution of powers
· She did a lot of drug cases
· The Charter has a lot of neat arguments in the context of drug cases
· Issues about reasonable and probable grounds to arrest them
· Did they have the right to search them?
· The right to be free from unreasonable search and seizure
· S.7 and s.8 right to be arbitrarily detained
· S. 22 accused person relief on a drug case
· Common situation in a drug case:
· Search warrant – did they have grounds to search or was there an improper search?
· She did a lot of Charter and constitutional arguments in drug cases
· A lot of cases now as a judge there’s a lot of – he said, she said
· “He assaulted me”

Two levels of Trial Court:
· Ontario Court of Justice
· Ex. Break and entry, stolen property
· Summary conviction matters 
· Jurisdiction over custody, access, and child support 
· Superior Court of Justice 
· Ex. Serious cases – Murder trial, robbery, aggravated assault
· Crown proceeds by indictment or seeks an indictment 
· Only court that can grant a divorce or looking to determine property issues
· Civil litigation – one suing another, or any cases involving businesses, injunctions
· Two parties - not a crown attorney and not a family law case 

State of Libya
· International law case
· Diplomatic immunity, state immunity
· Gadhafi was in power in Libya, he entered into a contract with Canada to build a hospital
· They used them in a international court in Paris
· That company then came into Canada and got a recognition and enforcement order, which allowed this company to take this money and execute it
· They found out that Libya had embassy bank accounts in Canada and got notice of garnishment and froze their bank accounts in Libya
· She had to deal with this:
· Analyze this case with international customary law
· No law in Canada to deal with this issue
· She issued 5 different issues
· Quashed the notices of garnishment and they had to take other measures. Garnishes were lifted
· Similar to Vienna Convention

Juries
· Main reason because she wanted to work with juries
· In a criminal case, there are 12 jurors 
· It has to be unanimous
· In a civil case, there are 6 jurors
· Only 5 have to agree 

Case in Hamilton – ‘Glee’ Ladies Case
· Defamation case
· A defamation means that what you say is extremely hateful 
· Has to be published – can include e-mail, meeting, etc. 
· It has to be about someone, has to identify them
· 3 ladies all in their 70s, got kicked out of a community choir, and they sued
· They were fairly upset, sang for 40 years
· They were non-profit, they paid the director of the choir, the new director changed all the rules 
· The ladies gave him constructive feedback, the director got upset and quit
· He sent an email saying the three ladies were, ‘deceitful, dishonest, and a cancer’ to this choir
· But, did not name the three ladies so the rest of the choir was unsure which three ladies
· Paul emailed him and asked him to come back and he answered and named the ladies and said if you can get them to quit, he’ll come back
· Paul talks to the choir and says if you vote to kick them out, he’ll come back
· They vote to kick them out
· They sue
· Their lawyer sends an e-mail to Paul, “if you apologize, we won’t sue” he didn’t apologize
· “if you give us 5k, we’ll sue” he said no
· “10k no apology” he said no
· They go to the jury, the jury gave them 25k, 25k, and 30k (president of the organization)
· They calculated it:
· Originally, 10k, 10k, 15k for general damages
· Then they added aggravated and punitive damages
· Bray J. told them not to talk to anybody in the case
· Jurors are not supposed to talk to lawyers
· They speak to him separately; she calls him the ‘Homer Simpson’ guy
· Wanted to ask her – “we saw the defendant - his wife was in the court and she was mouthing answers to him”
· She didn’t see it because she was concentrating on the witness
· However, they had to disregard it because they do not know what she had said exactly or if she was. 
· Costs:
· Trial judge are not allowed to know negotiating settlements 
· Did not know about the apologies
· Once the trial is over, the jury says the 3 ladies win
· The usual rule is that the successful party gets the cost
· Which is usually the cost of the lawyer 
· The defendant Paul has to pay, however, should he?
· He already has to pay 80k
· All he needed to do was apologize but he didn’t want to
· The plaintiffs lawyer had a bill of 73k 
· Awarded them 71k in cost
· In civil cases, costs follow the result. It is to penalize and to encourage people to settle before the trial.

Bone Case
· Broke every bone in his face
· He testified and he said that the victim came at him and he was afraid, so he hit him as hard as he could – about 9 times
· Jury acquitted him and claimed self defence

R. v. WD Case  – good exam question – VERY IMPORTANT
· In a criminal case, when an accused testifies, there are special rules about how a jury or a judge should consider their evidence
· In a criminal case, has to be proven beyond a reasonable doubt and that a person is presumed innocent when they start the trial
· She tells juries in criminal cases that the person started this trial with a clean slate. Crown has to prove beyond a reasonable doubt that they are guilty.
· When an accused testifies, the jury has to look at it critically 
· This case talk about when you analyze an accused’s evidence:
· First step: Do you believe that persons evidence? And if you do, and it leaves you in a doubt, you must acquit. 
· Second step: if you don’t believe the evidence of the accused but you are not sure, and that leaves you in a doubt, you must acquit. 
· Third step: even if you disbelieve the evidence of the accused, you still must be satisfied beyond a reasonable doubt of the accused’s guilt, otherwise, you must acquit.
· Civil cases
· Balance of probabilities
· Scales of justice
· If the weight is equal, 50/50
· However, in a criminal case, a Crown never needs to prove a case with absolute certainty, you have to just think about what is a reasonable doubt
· W.D - As soon as an accused takes the stand they have certain rules upon them, that’s why there is that test
· The Charter is a really important protection for every person
· Protect from unreasonable search and seizure
· Accused won’t go on the stand to testify 
· Rarely happened on drug cases
· Her main concern if there was police misconduct
· Perks of her job:
· She can talk to the jury
· Would you want to do this again? 
· 75% say they would do it again
· They all say it was exhausting 
· They cannot have phones, cannot speak with family or anything, they are in a room with 12 people, take out food, have to all stay together
· Hung jury 
· She declares a mistrial and another trial is set

How to balance work life and family? – Klodner asked
· She sits until the case is done
· Exhausting, long days
· She got a black belt recently, believes taking care of yourself is important
· Encouraged children for women, her children have grounded her 



