Week 8
Chapter 36 – Mapping the Collective Bargaining Regime
· dues are collected under the Rand Formula where ALL members of the bargaining unit, whether they voluntarily joined the union or not, have their dues deducted by the employer from their salary and sent directly to the union.

· Wartime Labour Relations Order (PC 1003) in 1944: the first guarantees for union security (federal regulation) similar to the Wagner model (see Box 36.1) – established statutory scheme that continues to shape modern collective bargaining legislation. 
· 3 main features of Wagner Act:
1. Certification: Majoritarianism & Exclusivity
2. Unfair labour practices
3. Codified right of workers to strike

· Impact of Collective Bargaining Legislation (box.36.1 – pg 489)
1. Right to join a union – (prohibit employer from refusing employment or terminating workers for their support of collective bargaining)
2. Right to collective bargaining – (assuming union certified) 
3. Right to strike (by employees in union) and right to lockout (by employer)
4. Right to picket in support of a strike

· Labor Relation Board – Responsible for interpreting and enforcing labour relation regulations (pg. 490) 
· Labour Arbitrators -resolve disputes about application and interpretation of collective bargaining unit

(Table 36.2 – Summary of Role of Labor Relation Board, Labour Arbitrators and Court and judges in Collective Bargaining Legislation (pg. 490))


Chapter 39 – The Unionization Process
Two ways to unionize- obtain legal right to represent employees:
1. Union certification – (government issued licence that entitles union to represent an employee in a defined bargaining unit to their employer)
2. Voluntary recognition – (employer agree to bargain with union that’s not certified)

Important Principles: 
· Majoritarianism - a union must secure the support of a majority of employees to win the right to act as the representative 
· Exclusivity – once union had support of majority, it becomes the exclusive bargaining representative of all the employees in the bargaining unit, even those employees who did not seek the Union's representation or join the Union

· Collective bargaining model an all or nothing model

Union certification Process – Application for Certification
A union must get a sufficient number of EEs to sign a membership card (union membership cards or union authorization cards) to file for “application of certification” vote at the workplace -> (pg 525)

A. Union Certification Process – “Trade Union” Status
· Most Canadian collective bargaining statutes permit only “trade unions” to apply for certification.
· Labor relation boards have rule that to qualify as a “Trade Union” an organization must:
1.  demonstrate a degree of formality, such as having bylaws or a constitution, and 
2. An executive or officers who have authority to act on its behalf to bargain

· Company union can’t get certified (when ER participates in the formation or administration of a union and/or contributes financially to the union).


Union Certification Process – “Trade Union” Status
· S. 1 of OLRA: A trade union must: 
· (1) be an organization of employees; and 
· (2) bargain to improve working conditions (as one of the objectives).
· A new union should follow a process of drafting and approving a constitution and electing officers.
· S. 133 of OLRA: once an organization has been determined to be a trade union, that finding will apply in subsequent cases unless evidence to the contrary is provided.

B. Union Certification Process: Timeliness of Certification Applications
- Restrictions on when a union can apply for certification:
· If employer not unionized, any union can apply unless “statutory bar” 
· Statutory Bar - previously filed an unsuccessful application for certification, prohibits an application from being filed for a defined period of time
· If employer is unionized, and another union wants to represent the unionized employees (“raid union”), application for certification can  only be filed during “open periods”
In Ontario, open periods:
· No union + No collective agreement  any time.
· Union + No collective agreement  1 year after certification (original union given grace period to bargain first collective agreement)
· When collective agreement is in effect, open period during last 3 months of the agreement
· Union with 1 to 3 year collective agreement  last 3 months of agreement.
· Union + Collective agreement longer than 3 years  last 3 months of the third year (month 34 to 36) and last 3 months of every subsequent year after that.
· Union + Collective agreement continues in operation  last 3 months of agreement and last 3 months of any additional year.
C. The Union Certification Process: Required Employee Support
· Assuming that a trade Union has filed a timely application for certification the Labor Relations, employee support must then be assessed
· Begin with review of union membership cards to determine # of employees who support the union and want collective bargain

Golden Fraction - Determines whether workers have access to the collective bargaining Regime
· = (Number of employees who wants the union to represent them in collective bargaining / number of employees eligible to participate in the decision)

· Ss. 8(2) and 10(1) of the OLRA require that at least 40% of the employees in the bargaining unit sign up as members and that over 50% of the votes be in favour of the union.
· If these conditions are met, the union will be certified as the bargaining agent for a group of workers and the employer will be required by law to deal with that union.
· In Ontario, the union has to show the support of 40% employees in the bargaining unit


1. Who is the employer?
2. Defining the “appropriate bargaining unit”
4. Measuring Employee Support: The Card-Check Model and The Mandatory Certification Vote Model

1. Who is an employee for purpose of union certification?
· Significant groups are excluded under s. 1(3) of OLRA. 
· If the unions signs up members who are later determined to be under these groups, their cards and votes will not be counted.

a. Ss. 1 and 9 of OLRA: dependant contractors are considered to be employees for the purpose of this Act.
i. Workers are Dependent Contractor whether or not they supply tools or whether or not they have an employment contract if:
1. They perform work for another person for compensation in circumstances where they are in a position of economic dependence; and
2. They are obliged to perform duties for that person in a relationship that more closely resembles employment than an independent contract -> are largely under the control of the employer

(Canada Labor Relations board's have ruled that taxi and limo drivers, bike couriers and truck drivers are dependents contractors)

Employees Excluded from right to unionize in collective bargaining legislation:
a. Professionals such as architects, lawyers, medical doctors, dentists, engineers:
Historical exclusion; 
ii. If a professional is acting outside their professional capacity, can be included in a bargaining unit.

b. Managerial Exclusion – Employees who exercise managerial functions

A Manager is a person who either:
(1) holds a senior management position with independent authority to make decisions on policy or the running of the company; or 
(2) exercises meaningful control over the livelihood of subordinate employees.

Job title means very little, labour boards look for evidence that person:
· Makes effective decisions about hiring, firing, promoting, disciplining, workers 
·  Authority to substantially affect the economic lives of other workers (determining wages, job assignments, job security) 
· A person may still be a manager even if they don’t make final decisions if their recommendation is usually automatically approved (= effective managerial decisions).

1. Merely directing the work of others (e.g. supervisory tasks like scheduling or directing work of others) ≠ managers
2. Whichever party wants to argue that certain employees are managers bears the burden of proof.

c. Confidential Employee Exclusion 
· Employee who are engaged in confidential capacity in matters relating to labour relations (have access to confidential labor relation information that would be a value to the Union team)

Must have:
i. Regular, core duties; 
ii. Involve handling confidential information of a nature related to industrial relations that is not otherwise available to the union or employees in the bargaining unit; and 
iii. that would compromise the employer if disclosed to the union.

· Very narrow 
· Having incidental contact with collective bargaining information would not be enough. 

(*Person whose regular job duties involve participating in management meetings to discuss employer collective bargaining or grievance strategies would be excluded but a worker who only has incidental contact with collective bargaining information probably would not be excluded)

ORLA does not apply to:
· EEs of the provincial government are covered by specific legislation regulating public servants (s. 4).

· Labour mediators, conciliators, police officers, firefighters, teachers, provincial judges, agricultural workers, domestics, hunters, horticultural workers (s. 3).
· Some must remain neutral; Some have specific legislation; Many operate their own business as a single employee; Others may have a strong case, in light of Dunmore case, against their exclusion.
· Agricultural workers were excluded to preserve the traditional family farm. This practice has changed and the exclusion was held unconstitutional in Dunmore.

2. Who is the employer for purpose of union certification?
· Challenging when control over employee is divided among multiple businesses, such as subcontractor or temporary placement agency
· Labour relations boards focus on:
·  Who exercises control or authority over the employees while they are performing the work?
(UFCWI, Local 1000A v. Nike Canada Ltd: 
·  Ontario Labour Board considered the following factors to determine the true employer of the temps for the purpose of the OLRA:
· The party exercising direction and control over the employees
· Party bearing the burden of remuneration
· Party imposing discipline 
· Party hiring employees
· Party who has authority to dismiss employees
· Party perceived as the employer by the employees
· The Intention to create an employment relationship






Related Employers: 
· Labor Relations Board can to declare two or more businesses to be related employers for collective bargaining purposes – where two companies are carrying out related activities and it will be difficult for union to bargain with just one of the companies

· Under s. 1(4), OLRB has power to look behind corporate structure to ensure that it is not used to avoid obligations under OLRA 
·  For Declaration of ‘Related Employer’ : 
1. There must be more than 1 business entity; 
2. The entities concerned must be carry on associated or related activities; 
3. Those activities must be carried out under common control or direction; and 
4. There must be a labour relations reason to make the common employer declaration. 

3. Defining the “appropriate bargaining unit” for union certification.
· S. 1(1) of OLRA: a bargaining unit is “a unit of employees appropriate for collective bargaining, whether it is an employer unit or a plant unit or a subdivision of either of them”.
· “Appropriate bargaining Unit” - A group of jobs are employees that a Labor Relations labor board decides is suitable to be represented together in collective bargaining

· Balance competing forces: small unit easier to organize but little bargaining power; large unit greater power but harder to organize 
·  Community of interest test: less importance today since “all employees share a community of interest by virtue of working for the same employer”. (pg. 533)

·  Avoiding undue fragmentation - proposed bargaining unit is inappropriate because it would carve up the workplace into too many relatively small groups of workers creating practical business difficulties for the employer


·  UFCW v. Lynn Management Ltd.: 1 of 11 Tim Hortons stores owned by same franchisee is inappropriate bargaining unit  
· A unit of just one store was not appropriate in this case due to the high degree of integration between the various stores owned by the employer -> high integration rendered single store unit inappropriate

· Unions proposed unit of one store would create serious labor relation problems for the employer -> would cause undue fragmentation of the employer’s functionally integrated enterprise

· (eg. Employer used common cooking facilities to supply donuts to all 11 stores, the store shared supplies and had a unified management system under Lynn, hiring of employees at the various doors with centralized to a degree by the involvement of Lynn managers, employees occasionally move from store to store to pick up or cover shifts)

· Bill 148: OLRB may change unit structures within a single employer where existing units are no longer appropriate for collective bargaining and consolidate newly certified units with others represented by the same bargaining agent under a single employer (s. 15.1). 
·  Special cases: skilled trades (s. 9(3)); security guards (s. 14)); and professional engineers (s. 9(4)). (pg 532?)
4. Measuring Employee Support: The Card-Check Model and The Mandatory Certification
I. The Card-Check model (In Ont -> only to select groups)
· Majority support without a vote by collecting documentary evidence (union cards)

II. The Mandatory Certification Vote model – 2-step process:
I. Collect union cards from a specified percentage of bargaining unit employees (Ontario – 40%)
II. mandatory certification vote conducted by the labour relations board 
· Only if the union wins the majority of the ballots cast – it gets certified

· To avoid undue influence under certification vote model:
· Supervised vote at workplace taken as soon as possible after application.
· Seal ballot boxes if there are legal issues.
· Still, union success rates are lower under this model 

·  In Ontario, a card-check model is only available in the construction sector. 
· But now Bill 148 allows for 3 more sectors to organize under a card-check model: 
I. temp help agency industry; 
II. (2) building services sector; and 
III. (3) home care and community services industry (s. 15.2). 

· Bill 148 provided unions with access to employee lists and contact information when the union can demonstrate that it generated the support of at least 20% of the employees in the bargaining unit (s. 6.1).
·  Bill 148 also granted OLRB authority to conduct votes outside the workplace electronically or by telephone (s. 111(2)(h.1)).
   
Certification Process in Ontario
· Application: Union
· Within 2 days of serving ER with a notice.
· Membership evidence to OLRB (40% of the members in the proposed bargaining unit).
· Response: Employer
· Within 2 days of filing the application.
· May challenge union’s estimated number of EEs.
· May challenge union’s proposed bargaining unit.
· Provide list of EEs.
· Vote: 5 to 7 days after application. 
· On ER’s premises during working hours. 
· If there is a dispute, a hearing takes place after the vote is held. 
· If the vote is successful (union received more than 50% of the votes), union is certified.

Voluntary Recognition
· Union certification process
· Most common method by which a union becomes legally entitled to represent employees in collective bargaining 

· Voluntary recognition
· Employer agrees to recognize the union as the representative of its employees and to begin collective bargaining without certification vote
· This cannot be used by ER as a mechanism for choosing a union that the ER prefers.

Chapter 40 – Unfair Labour Practice

· Why a Statutory “Right to Unionize”?
· OLRA is designed to give effect to EEs’ right to freely organize and join a union of their choice  limits of both unions and employers
· Unions are prohibited from unfair labour practice in s. 76
· Employee’s Rights: 
· S. 5: to join a union and participate in lawful activities of a union
· S. 119: information on joining a union is confidential; information on wanting to leave a union is confidential 
· Almost all employers resist unionization campaigns in some manner
· ERs have a strong and immediate impact on EEs.
· SCC in Dunmore: To exercise the right to organize, EEs require statutory protection from ER threats and reprisals
· To be meaningful, the right has to be accompanied by government intervention in the form of unfair labour practice legislation to restrict the right of ERs to punish EEs who support collective bargaining 

· Wartime Labour Relations Order, or order of Council PC 1003 -> Section 4 of PC 1003 
· Every employee shall have the right to be a member of a Trade union or employee’s organization and to participate in the lawful activities therefore

Unfair Labour Practice Provisions Regulating ER Behaviour – OLRA:
1. Intimidation and coercion prohibition and anti-union animus (PC 1003 ss. 70, 72, 76)
· prohibits employers from punishing workers who join our support employee association either by refusing to employ them or by imposing conditions in their contract that's deep to restrain the employee from exercising any rights protected by the legislation

Section 96 of Canada labour Code: 
· “No person shall seek by intimidation or coercion to compel a person to become or refrain from becoming or to cease to be a member of a trade Union”
· Why threat made matters -> must be for purpose of compelling people to refrain from exercising rights protected (pg 546)

SO, this section:
· Includes protection against both physical and economic threats (e.g. threats to job security)

· Prohibits ERs from refusing to employ, continuing to employ, discriminating against, disciplining or firing EEs for joining a union or supporting collective bargaining

· Motive is required; often there is no smoking gun evidence, but OLRB draws inferences from circumstances surrounding the events

· Reverse onus of proof (s. 96(5)): assumes ER acted unlawfully, unless it brings compelling explanation for its actions being completely free of anti-union animus

· ER actions are “tainted by anti-union animus” if any part of the motivation for the action was to avoid unionization, even if there were also other reasons

· ER must show that its actions are in no part due to anti-union animus (i.e., that it would have taken these actions whether or not a union was organizing)

· “Anti-union animus” - The motive element of unfair labor practices, it means acting with an intention to defeat or undermine the exercise of lawful activities by a union or Union supporters

2. Interference and domination prohibition (s. 70)
· Prevent employers from providing Financial or other support to an employee's Association and from dominating or interfering with the formation or administration of employees Association

These non-interference Provisions perform two important functions in the pursuit of a legally protected right to organize:
1. Encouraging independent unions and preventing ER domination
· Goal of provision is to protect right of employees to select  representation by an independent Union of their own choosing (pg 548)
· Purposive approach to statutory interpretation -> purpose of law is to discourage company unions, must consider whether the employer's support actually interfered with the ability of employees to make a free choice to join an independent Union

2. Preventing ER “interference” with the functioning of union
· Non- interference Provisions prohibits employers from engaging in behavior that undermines the Union's effort to organize and to represent workers after the union has been certified

Following ER conduct unlawfully interferes with union activities:
· Attempting during the hiring and recruitment process to screen out employees who may be Union supporters
·  refusing to provide a certified Union with contact information for employees in the bargaining unit and information about their terms of employment
· bargaining working conditions directly with employees instead of their unions
·  refusing to collect and remit union dues to the Union in accordance with the union dues causing a Collective Agreement 
· restricting an employee from taking a position as a union official

Non-motive unfair labour practice -> Type of unfair Labor practice that does not require the presence of a anti-union animus (no motive)
· OLRB applies a balancing test between “business purposes” behind ER conduct and union’s “protected activity” which may have been interfered with
· 
(*Balancing test: If the employer's business purpose is considered weak or unpersuasive and there is a disproportionate harm to the protected activity of the union or its supporters a violation of a non interference provision may be found even though the employer's intention was not specifically to interfere with the protected activity (pg 549)
· Cadillac Fairview Corp v. RWDSU
· Employer violated the non-interference provision when they fired Union supporting employees based on the mistaken belief that they had engaged in misconduct during a strike 
· employer’s business purpose was non-existent since they had acted on a mistaken belief about employee misconduct

(Section 70 of the Ontario Labor Relations Act reads: “ no employer and no person acting on behalf of an employer or an employers organization self shall participate in or interfere with the formation selection or administration of a trade Union”)

· Rule of no solicitation, and property rights in general, are not absolute and must be weighed against the statutorily protected rights to organize
· Application of the no-solicitation policy was weak or non-existent since the unions organizers were not interfering with any more business

· Bill 148 now protects EEs from dismissal or disciplinary action without just cause once their union files an application for certification and until a collective agreement is concluded. This may eliminate the need for a union or worker to demonstrate anti-union animus.

Employer Expression Rights
· [bookmark: _Hlk509721115]ER’s freedom to express its views regarding the merits of a union is protected in s. 70 so long as ER “does not use coercion, intimidation, threats, promises or undue influence”.  

·  Employers can prohibit Unions from organizing during work hours, when employees should be preforming work
· Employers can enforce their property right to exclude professional Union organizers (with some exceptions such as when workers live on employer controlled property or the only access to workers as by entering employer property assessment such as in the case of shopping malls)

· ER is entitled to express opposition to a union even if in a negative way.
 Should ER have a say?
· [bookmark: _Hlk509721261]Thin line between freedom of lawful expression and undue influence and intimidation
·  Objective test: whether an average  reasonable employee would be intimidated by the employer’s expression in the circumstances  
· Context of speech and content itself matter: e.g., while captive audience meetings are usually permitted, comments made there might be ruled coercive and intimidating even if in another context same comments wouldn’t be. 

USW v. Wal-mart  Canada (pg. 552)
· no comment = UFLP
· Explicit threat to remove a benefit program were made 
· [bookmark: _GoBack]Walmart conveyed to employees the message that there was a real possibility that if the union succeeded it would consider closing the store
· Reasonable employee would conclude that the store would close if the union got in due to company’s failure to answer the question of associate with regards to the issue of a store closure ->Undue Influence


· Prohibitions of “undue influence” covers behaviour that might not otherwise be captured by intimidation, coercion, and threats, such as implicit threats
· Unfair exploitation of an employer power to pressure employees to accept the employers view even if no explicit thread is used (eg. having manager circulate for days engaging employees and one on one conversations about Unions)

Entering Unlawful Practices Territory:
· Employers that threaten to fire employees, to close the workplace or transfer work to cut wages or benefits or to impose any other form of disadvantage on employees if that Union is successful 
· Bribes, such as a promise to Grant a raise or some other benefit if the employees reject unionization
· hiring spies or private investigators to infiltrate Union support groups and report back to employers
· Task security guards too closely watch Union supporters or organizers (unlawful intimidation)


Remedies for Unfair Labour Practices
· Bill 148 repealed ss. 11(2)-(4), which set out several conditions, and replaced them with a new s. 11(2) which makes it easier to seek remedial certification:
· 11 (1) Subsection (2) applies where an employer, an employers’ organization or a person acting on behalf of an employer or an employers’ organization contravenes this Act and, as a result,
· (a) the true wishes of the employees in the bargaining unit were not likely reflected in a representation vote; or 
· (b) a trade union was not able to demonstrate that 40 per cent or more of the individuals in the bargaining unit proposed in the application for certification appeared to be members of the union at the time the application was filed. 
· (2) In the circumstances described in subsection (1), the Board shall certify the trade union as the bargaining agent of the employees in the bargaining unit that the Board determines could be appropriate for collective bargaining.

· For terminated employees: 
· Reinstatement with full back pay and compensation for lost benefits
· Interim reinstatement – (pg 555)

· For the union:
· Cease and desist order
· Post and distribute notices that ER breached the law
· Second vote
· Union office and access to the workplace
· Union speeches at work during working time or on company bulletin boards
· Contact information of EEs
· Reimburse the union for organizing cost

· Remedial certification
· Used to be an exceptional remedy, rarely ordered for serious employer misconduct, but now with Bill 148 will change.

· Prosecution for a breach of the Act (s. 104, rare cases)

Procedures
· Party alleging unfair labour practice files a complaint with OLRB 
·  OLRB appoints a labour relations officer, who investigates the complaint and attempts to get a settlement
·  If the officer is unsuccessful, a hearing is scheduled at the OLRB.
·  Usually, the party that makes the allegation bears the burden of proof, but s. 96(5) reverse onus of proof

Chapter 41 - COLLECTIVE BARGAINING AND THE MAKING OF A COLLECTIVE AGREEMENT 
The Effects of Union Certification
· Transition for employers and employees from the common law regime to the collective bargaining regime
·  Employers are no longer permitted to negotiate terms and conditions of employment directly with employees 
· The union is the exclusive representative of the employees in the bargaining unit
·  Rules regulating the negotiation of contracts change  legal obligation to bargain (Duty to Bargain-> Cannot walk away or ignore other party altogether)

How Collective Bargaining Works
· Decentralized: mostly at the level of individual workplaces
· The most common “bargaining structure”: single employer-single union-single location bargaining structure
· There are exceptions: Loblaws, construction industry, public sector (single union- single employer – multiple locations / single union-multiple employer-multiple locations / categories of worker in multiple locations)
·  The collective bargaining process is initiated by a notice to bargain
·  Once certified, the union must give notice to bargain to ER (s. 16). Why this formality?
·  Selection of bargaining teams 
·  Determination of demands (or proposals)
·  Research: three main sources of data are settlement information, sample contract clauses, and inflation statistics
·  Costing of proposals
· Meetings (s. 17: within 15 days of notice to bargain): usually away from the worksite. Why?

· “Tabling the demands”: improvements and concessions
·  First non-monetary and then monetary demands. Why?
·  Settlements are likely to take place right at the strike deadline. Why?

·  Votes:
· Strike vote
· Final offer vote: ER file an application with MOL and require the union to take a final offer vote, if ER believes that the union does not reflect the views of the workers when it rejects the ER’s offer (s. 42). It must conclusively deal with all matters in dispute between the parties. It is seldom used by ERs. Why?
·  Third party assistance and strikes
·  Tentative agreement

·  “Ratification” (in Ontario): The vote is not supervised by the Board but has to meet specific requirements (e.g. secret ballot). Requires a majority of ballots cast in favour of the proposed collective agreement.

Three basic stages of bargaining: 
1. Pre-negotiation stage: Wish list; Opening positions, preferred outcomes, and the bottom line; 
2. Negotiation stage: Potential Zone of agreement -> range both parties are ultimately prepared to accept
3. Settlement stage: Collective agreement terms


Types of Legal Rules Regulating Collective Bargaining
[image: Figure 10.2.png]
A. Statutory Freeze Provisions
· Freeze the terms and conditions of employment during the collective bargaining process

· Employer is prohibited from altering any terms and conditions of employment of bargaining unit employees without the union’s consent unless the alteration is consistent with past practice (“business as before”)
· 
B. The Duty to Bargain in Good Faith and Make Reasonable Efforts to Conclude a Collective Agreement

1. The Procedural Duty to Bargain : The how of collective Bargaining
2. The Duty to Bargain and the Substance of Bargaining Proposals: The What of Collective Bargaining
3. 
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