	ISSUE
	TEST

	LECTURE 1: LEGAL FRAMEWORK AND REGIMES OF WORK LAW

	· S. 15 claim: If a court finds that any law violates one of the rights or freedoms listed in the Charter, it may strike down part or all of the law and direct the government to change or repeal it.



1.
	· Two-part test for assessing a s.15 claim: 
· (1) Does the law create a distinction that is based on an enumerated or analogous ground?; and 
· (2) Does the distinction create a disadvantage by perpetuating prejudice or stereotyping?


	· With assessing a s. 15 claim, determine whether legislation is justified under s. 1 















2.
	· Use R. v. Oakes test:
· The objective must be pressing and substantial.
· The measure must be proportional:
· Does it enforce or reflect an important societal concern? “trivial” objectives will not warrant overriding a Charter right (Rational connection between objective and measure)
· Was the limitation on the Charter rights minimal?
· Is the limitation precise as to the prohibited conduct? (proportionality between effects of measure and objective). 
*box 20.3 pg. 263
*box 20.4 pg. 264

	LECTURE 2: JOB RECRUITMENT AND THE HIRING PROCESS

	· Independent contractor or Employee?










3.
	· Common Law Tests (ASSESS ALL):
· Degree of control 
· Fourfold Test: 
· Control; 
· Ownership of tools;
· Chance of profits; 
· Risk of loss
· Integration/Organization test
· Durability
· Exclusivity
· (Considered but less weight to) formality.
*box 2.1 pg. 20

	· Dependent Contractors 
· Ss. 1 and 9 – dependent contractors are considered to be EEs for the purpose of the Act







	· Workers are dependent contractors whether or not they supply tools or whether or not they have an employment contract if:
· They perform work for another person for compensation in circumstances where they are in a position of economic dependence; and
· They are obliged to perform duties for that person in a relationship that more closely resembles employment than an independent contract.   

	· Temporary Agency Employees
	· 
· [bookmark: _Hlk507268158]Who is the real employer? Common Law Tests:
· which party exercises control over worker, 
· who pays the worker
· who has the authority to discipline or fire the worker.

(As deemed employers, clients share joint and several liability with agencies for assignment of employees’ unpaid wages (including overtime and holiday pay)
· (Bill 148: Effective April 1, 2018, part-time, temporary and seasonal workers will be entitled to be paid equally to full-time employees when performing “substantially the same” job for the same employer.)


	· [bookmark: _Hlk507274342]Deceit or Fraudulent Misrepresentation by prospective ER


4.
	· [bookmark: _Hlk507274384]Requirements:
· ER tells job applicant something that ER knows is not true;
· The job applicant relies on the untrue statement and suffers a loss
· ELEMENTS

	· Negligent Misrepresentation 
· ER has an obligation to ensure that material statements made during the recruitment process are accurate (Queen v. Cognos)








5.
	· EE has to prove five elements:
1. A duty of care based on a special relationship between the parties;
2. Untrue, inaccurate, and misleading representation;
3. Party making representation must have acted negligently in making the misrepresentation;
4. Candidate must have reasonably relied on the misrepresentation;
5. The reliance must have caused harm to the candidate.
· *box 6.2 pg. 82

	· Misrepresentation by Job Candidate
· False statement expressed during negotiation of a contract 





6.
	· Will be just cause for dismissal where it goes to the root of the qualifications for the job: 
· The false statement related to qualifications or work experience has a significant impact on the hiring decision; 
· [bookmark: _GoBack]The false statement (which may not be material to the hiring decision) suggests an inherent lack of honesty, especially when the job requires a high degree of trust.

	LECTURE 3: THE EMPLOYMENT CONTRACT

	· Ambiguity

7.
	· Contra Proferentem rule: if there is ambiguity or uncertainty, the interpretation most favourable to the non-drafting party will prevail

	· Capacity to Contract



















8.
	· Age
· Contract with persons under 18 are void
· Rebuttable if the contract is beneficial to the person under 18
*box 7.1 pg. 88
· Mental Capacity
· Legally declared to lack mental capacity∴ void and enforceable 
· Not legally declared, but contract is voidable if lacked mental capacity at the time of contracting
· Voidable only if the other contracting party(s) should have recognized the mental incapacity
· Contract must be voided within a “reasonable” period of time after competency is re-established.


	· Intention to Contract





9.
	· Mutual intention arises if a reasonable person would believe that the parties intended to create a legally enforceable agreement.
· The reasonable-person standard is objective;
· Not concerned with what the parties actually may have intended.

	· Offer and Acceptance








10.
	· By Promise
· A promise of employment (offer) on certain terms is exchanged for a promise to perform the work (acceptance).
· Acceptance must be unequivocal, on the prescribed terms, and in response to the offer;
· Acceptance may be by words or conduct. Silence cannot constitute acceptance.
*box 7.3 pg. 91

	· Inducement 


11.
	· When the EE who was induced to leave a secure job and work for a new ER at the prospects of obtaining job security, is subsequently dismissed by the new ER (Egan v. Alcatel Canada)

	· Restrictive Covenants
· Non-solicitation
12.
	· Restricts the former EE’s right to solicit the employer’s customers

	· Restrictive Covenants
· Non-disclosure

13.
	· Restricts the former EE’s right to disclose or use for other purposes the ER’s proprietary or confidential information (e.g., customer lists, financial and marketing info, etc.)

	· Restrictive Covenants 
· Non-competition clauses are viewed as a restraint of trade and are presumed invalid unless the ER shows that:













14.
	· The Essential Principle
· EEs freedom to work and compete w former ER is not to be restricted unless it can be shown that the restrictive covenant in the employment contract meets the test of “reasonableness”
· test:
· Does the ER have a proprietary interest that is entitled to protection?
· Are the temporal (time) or spatial (geographic) features of the clause too broad?
· Is the scope and meaning of the clause clear and unambiguous?
· Could the proprietary interests of the ER have been adequately protected by a less restrictive clause (a non-solicitation clause would suffice)?


	· Term










15.
	· Definite Term
· Time or task defined
· Indefinite Term
· May have termination clause indicating the notice that will be given the EE if he or she is terminated w/o just cause
· Termination clause must at least provide the minimum statutory notice
· If there is no termination provision, common law provides that the EE is entitled to reasonable notice or payment in lieu (@Bardal Factors)

	· Ancillary Documents


16.
	· Corporate Policies
· ERs assume that EEs are legally bound to their corporate policies and other ancillary documents (e.g., EE handbook)

	· Implied Terms







17.
	· Implied Common Law Terms
· Court “reads them into” the contract to make it sensible or actionable
· Can be by fact (presumed intention of the parties) or by law (a duty that should be imposed in view of the nature of the contract)
· Implied Statutory and Regulatory Terms
· Statutory and regulatory requirements are implied in employment contracts

	LECTURE 4: EMPLOYMENT RELATIONSHIP: REGULATING WORK HOURS & WAGES, AND PRIVACY

	· Regulating Work Time 









	



18.
	· Ontario Employment Standards Act 2000 “ESA”
· The maximum hours: 8hrs/day (or the ER-established regular workday, if longer), and 48hrs/week; [Ss. 17-21]
· 1.5 times the EE’s regular hourly rate of pay for each hour worked in excess of 44 hours in a week; [S. 22. (1)]
· Employment activities exempt from the overtime provisions (e.g., firefighters, IT professionals, managers, etc.).
· Exemption for supervisory or managerial EEs (even if they engage in non-managerial work, provided they do so on an irregular or exceptional basis)

	· Statutory Leaves
· Mostly related to family, has to be very particular and actually within
· ER doesn’t have to continue to pay you
· ER has to continue to give your benefits
· ER has to keep your job for you 



19.
	· Pregnancy Leave [Ss. 46-47]
· Parental Leave [Ss. 48-49]
· Personal Emergency Leave [S. 50] 
· Family Medical Leave [S. 49.1] 
· Emergency Leave, Declared Emergencies [S. 50.1]
· Reservist Leave [S. 50.2]
· Organ Donor Leave [S. 49.2]
· Family Caregiver Leave [S. 49.3]
· Critically Ill Child Care Leave [S. 49.4]
· Crime-Related Child Death or Disappearance Leave [S. 
49.5]

	· Withholding of Wages   








20.
	· ER cannot withhold or deduct any wages payable to EE, unless it is (s. 13):
· obliged to do so by statute (e.g. intake tax, EI & CPP);
· obliged to do so by a court order (e.g. garnishment order);
· authorized by EE to do so in writing (e.g. a loan return). 
· Cannot make a deduction to cover faulty work
· Can make a deduction if EE has exclusive access 

	· Unpaid Internships 






21.
	· A second limited exception: when an intern receives training and all 6 conditions are met:
· Training similar to vocational school
· Training for the intern’s benefit
· ER derives little if any benefit
· Training does not take someone else’s job    
· ER doesn’t promise job at the end
· Intern was told no pay.

	· PIPEDA










22.
	· It applies to all organizations both federally and provincially regulated in Canada that collect use or disclose personal information in the course of commercial activities (s. 4).
· The Act does NOT apply to personal EE information in provincially regulated workplace
· S. 5(3) states that: “an organization may collect, use or disclose personal information only for purposes that a reasonable person would consider are appropriate in the circumstances
*box 33.2 pg. 440 Eastmond v. Canadian Pacific Railway, 2004 FC (employer surveillance) 

	· Intrusion upon Seclusion (tort)








23.
	· Three elements of this cause of action:
· The defendant’s conduct must be intentional, including recklessness;
· The defendant must have invaded, without lawful justification, the plaintiff’s private affairs or concerns; and
· A reasonable person would regard the invasion as highly offensive causing distress, humiliation or anguish.
· *box 33.4 pg. 443

	· Proportionality
· when personal information may be collected for purposes a reasonable person would find appropriate in the circumstances



24.
	· Is the measure demonstrably necessary to meet a specific need? 
· Is it likely to be effective in meeting that need? 
· Is the loss of privacy proportional to the benefit gained? 
Is there a less privacy-invasive way of achieving the same end?

	· Privacy rights in private sector workplaces in Ontario


















25.

	· If PIPEDA does NOT apply to EEs (Ontario, private sector) and there is a union:
· Collective agreement may restrict video surveillance or other form of EE monitoring.
· Some arbitrators use a reasonableness test when determining whether video evidence is admissible:
· Was it reasonable to conduct surveillance?
· Was the surveillance conducted in a reasonable manner?
· Were there less intrusive alternatives?
· If PIPEDA does NOT apply (Ontario, private sector) and there is NO union:
· ER generally may conduct video surveillance.
· The main issue is what use the ER can make of that video?
· Use it for security reasons – OK.
· Use it as a means of proving misconduct – is it admissible in court? 
· The courts will usually apply lower standard of “relevance” rather than “reasonableness”.

	LECTURE 5: EMPLOYMENT RELATIONSHIP: DISCRIMINATION

	· Discrimination
























26.
	· Section 11: 
· A rule which results in discrimination infringes the Code unless it’s a BFOR or falls within an exemption. 
· A rule will not be considered a BFOR unless it is shown that the needs of that person cannot be accommodated without imposing undue hardship
· The complainant has to prove a prima facie case of discrimination (either direct or indirect) on the basis of one of the prohibited grounds (close list).
· Either direct evidence that a prohibited ground was one of the reasons for the decision, OR on the basis of circumstantial evidence that:
· Complainant is a member of a group protected;
· Complainant was qualified but was not hired/promoted/was dismissed;
· Someone else not better qualified was hired/promoted
· Onus is on the ER
· Analytical Process:
· Step 1: has the complainant established a prima facie case of discrimination? If yes,
· Step 2: is the discrimination permitted by one f the statutory defences under the code?

	· Prohibited Grounds




















	



















27.
	· Disability
· Mental and physical disabilities are included;
· Drug and alcohol addictions qualify as disabilities;
· Not every ailment qualifies as a disability.
· Temporary or to-be-expected impairments are not included.
· Sex 
· Not defined, but interpreted to include pregnancy [S. 10 (2)] and transgendered people;
· Also includes sexual harassment. (Ref. Janzen v. Platy Enterprises Ltd., [1989] SCC)
· Citizenship 
· Creed 
· Includes religious belief, but not political belief.
· Sexual Orientation 
· Refers to gays, lesbians, bisexuals and heterosexuals.
· Age 
· Effective December 12, 2006, age is defined as anyone age 18 and over (the cap at age 64 was removed).
· Record of Offences
· Refers to a criminal offence for which a pardon has been granted. Also includes provincial offences.
· Marital Status  
· Includes the status of being married, widowed, single, divorced, separated or living common law.
· Family Status
· Includes being in a parent and child relationship and the actual identity of family members.
· Gender Identity and Gender Expression
· Includes the ways individuals experience and express their gender and protects transgendered and transsexual workers from discrimination.

	· Harassment


	




28.
	· The Code: S. 5 (2), S. 7 (2) and (3)
· more than a single incident typically is required;
· sufficiently egregious = harassment from a single incident;
· not aware that your comments or actions were unwelcome, not a defence;
· If you are put on notice by the recipient that the comments or actions are not welcome, that is sufficient.

	· BFOR 
*Exemption to Discrimination Under the Code*










29.
	· Meiorin Test (Must meet ALL elements)
· To be considered a BFOR, the workplace policy must:
· Be rationally connected to job 
· Be adopted in an honest belief that it is necessary to satisfy a legitimate business purpose 
· Be reasonably necessary to accomplish that purpose. To establish this, the ER has to show that it attempted to accommodate the individual or group up to a point of undue hardship
*box 28.2 pg. 372
*box 28.3 pg. 374, random drug testing

	· Special Interest Organizations
*Exemption to Discrimination Under the Code*



30.
	· Religious, Philanthropic, Educational, Fraternal or Social Institutions or Organizations [S. 24. (1) (a)]
· ER must demonstrate that a discriminatory employment practice or action is necessary for the performance of a job. 
*box 28.4 pg. 375

	· Nepotism
*Exemption to Discrimination Under the Code*

31.
	· It is not discrimination if “an ER grants or withholds employment or advancement in employment to a person who is the spouse, child or parent of the ER or an EE.”

	· Personal Care Attendant
*Exemption to Discrimination Under the Code*


	
32.
	· S. 24. (1) (c)
· An ER may discriminate on any ground in employment where the EE’s “primary duty” is “attending the medical or personal needs of the person [the ER] or of an ill child or aged, infirm or ill spouse or other relative of the person [the ER].”

	· Bona Fide Pension or Insurance Plan
*Exemption to Discrimination Under the Code*


33.
	· Discrimination is permitted in the modelling of pension and insurance plans, particularly related to age, sex, and marital status.
· The discrimination has to be reasonably necessary and adopted in good faith.

	· Special Programs
*Exemption to Discrimination Under the Code*
34.
	· ERs may discriminate in employment in favour of traditionally disadvantaged groups.

	· Duty to Accommodate




























35.
	· Three key elements:
· Individualization
· Dignity
· Inclusion
*box 29.1 pg. 383
*box 29.2 pg. 384
*box 28.2 pg. 372
· Accommodating Disability
· Four-point Process
1) Determine if the EE can perform the job as currently constituted;
2) If not, can the EE perform core functions in a modified form?
3) If not, can the EE perform another job in its current form?
4) If not, can the EE perform another job in a modified form?
· Accommodating Family Status
· Family status was added to the Ontario Human Rights Code as a prohibited ground of discrimination in 1982.
· It is defined in the Code as, “the status of being in a parent and child relationship.”
· Alternative Legal Tests for determining discrimination on the ground of Family Status
· Lecture 5 Fact Scenario 5, “Campbell River”
· Lecutre 5 Fact Scenario 6, Johnstone v. CBSA
*box 29.4 pg. 388

	· Undue Hardship











36.
	· Onus is on the ER
· Code only cites three factors:
· Costs
· Outside sources of funding
· Health and safety
· Factors
· Safety
· Infringement of collective agreement
· Size of ER
· EE morale
· Workforce and facilities flexibility
· Cost
*box 29.5 pg. 391

	LECTURE 6: THE END OF THE EMPLOYMENT RELATIONSHIP: BY AGREEMENT, RESIGNATION, JUST CAUSE, CONTRACT FRUSTRATION

	· Frustration 





	





37.
	· no further obligation or liability of either party to the other, b/c of circumstances effectively prevent its continuation.
· Cannot arise from voluntary action of one of the parties, or from events or circumstances that should’ve been reasonably foreseen (e.g. labour dispute)
· Events or circumstances that cause the job performance to be more difficult or expensive do not meet the test of contract of frustration.
· EE’s health problems that cause chronic or prolonged absence from workplace or future performance that is “radically different”

	· Resignation (“I Quit”)











38.
	· Resignation must be voluntary (an objective test):
· Resign or be dismissed; constructive dismissal = no choice!
· May be inferred from EE’s conduct
· To ensure that resignation is binding, ER should therefore accept it in writing.
· But a letter of acceptance is not enough.
· EE’s intention to resign has to be clear and unequivocal
· The employee can retract a resignation prior to its acceptance by the employer.
*box 17.1 pg. 218

	· Just Cause 





















39.
	· Onus of proof – on the ER: to prove there was just cause to dismiss the EE
· The standard of proof of the ER must satisfy a balance of probabilities, ER must present evidence satisfactory to the court that is was probably justified in dismissing the EE
(to show on a balance of probabilities that EE breached contract in a fundamental way).
· The Test: McKinley v. BC Tel, 2001 SCC 
(*box 14.1 pg. 171)
· Was the conduct of the EE or failure to perform so offensive or unacceptable that dismissal was justified?
· Two-Step Process
· Did the ER prove he EE breached the employment contract?
· If yes, was it sufficiently serious to undermine the employment contract?
Termination may be justified if a single act is sufficiently serious, or if it represents an accumulation of contract breaches

	· Condonation


	
40.
	· occurs when ER who discovers an EE’s misconduct or poor performance fails to respond within a reasonable time
· If it fails to respond, ER cannot rely on this misconduct when it claims just cause.

	· Grounds For Summary Dismissal:
· Dishonesty 
· Serious dishonesty (e.g. theft, fraud) might be sufficient to justify dismissal without notice, but has to go to the roots of the employment relationship.
· Dismissal for just cause depends on:
· The nature or severity of the dishonest act;
· The consequences;
· Whether it is an isolated act or a pattern of behaviour.
41.
	· Held for EE: EE’s dishonesty was not sufficiently serious to undermine the employment relationship. ER’s response mush be proportional and consider “context”. 
· Consequences: no just cause  wrongful dismissal damages.





*box. 14.1 pg. 171

	· Incompetence 





















42.
	· ER must show that:
· EE has fallen below an objectively determined level of performance; AND 
· the problem lies with EE and not other factors such as lack of training.
· ER has to ensure that:
· Job requirements are clear, reasonable and applied fairly;
· ER has provided adequate training;
· The quality of performance is demonstrably below the average level;
· ER has warned the EE;
· EE understands what’s required to achieve satisfactory performance;
· ER gave the EE a reasonable length of time to improve;
· ER documents every aspect of its corrective action plan
· ER may dismiss EE for cause on the basis of a single instance of incompetence in only the most extreme of circumstances (e.g. reckless incompetence leading to serious financial losses).
*box 14.4 pg. 177

	· Insubordination 


43.
	· An isolated instance by a long-term EE usually requires ER to impose a form of discipline that is less severe than immediate dismissal without notice

	· Insolence 







44.
	· Usually a single act will not provide just cause for termination.
· ERs must show a pattern of insubordinate or insolent behaviour that continues despite clear warnings. 
· Exceptions: assault on a supervisor; deliberate contravention of important employment policy resulting in significant loss. 
*box. 14.5 pg. 177

	· Harassment


	




45.
	· The Code: S. 5 (2), S. 7 (2) and (3)
· more than a single incident typically is required;
· sufficiently egregious = harassment from a single incident;
· not aware that your comments or actions were unwelcome, not a defence;
· If you are put on notice by the recipient that the comments or actions are not welcome, that is sufficient.

	· Violence and Threats of Violence
46.
	· *Use Proportionality Test

	· Absenteeism and Lateness




47.
	· Distinguish b/w “culpable absenteeism” (deliberate and without justification) and “innocent absenteeism” (e.g., illness or injury);
· The approach is similar to that for incompetence;
· For innocent absenteeism, the ER may argue contract frustration.

	· Off-duty Misconduct 




48.
	· Conducts outside the workplace cannot provide just cause. 
· Exception: when it harms the business or reputation (consider position, nature of conduct, how it reflects on the business).
*box. 14.6 pg. 179

	· Intoxication 








	



49.
	· Alcohol addiction or dependency? Disability, duty of accommodation under Human Rights Code.
· What detrimental effect does it have or could it reasonably be expected to have on the workplace? 
· Had the EE been previously warned that dismissal would result if he/she was intoxicated at work?
· Is there a company policy on drinking during working hours?
· What is the ER culture or custom in regard to drinking during working hours?
· Does the EE work in a safety-sensitive area and, if so, were others endangered as a consequence?
· Was EE’s performance impaired?
· How does the ER usually treat intoxicated EEs?

	· Disobedience 






50.
	· A single act will not constitute just cause unless it is deliberate, entails no elements of misunderstanding, and causes substantial harm to ER.
· It is also relevant whether the act of disobedience relates directly or incidentally to EE’s job. 
· Usually it is best dealt with through progressive discipline (like insubordination).

	· Test of Proportionality 
· what is the appropriate punishment?










51.
	· Any sanction must be proportional to the conduct to which it relates.
· Most misconduct or performance-related incidents must usually occur more than once to constitute just cause. Exceptions?
· Courts generally support the use of progressive discipline including verbal/written/final written warnings. 
· Unless there is an express or implied term in the employment contract allowing this form of discipline, a suspension without pay may constitute constructive dismissal under common law.
*box 14.2 pg. 172

	· Contextual Approach 
· courts consider the nature and seriousness of an alleged offense in the context of the overall employment relationship
52.
	· length of service 
· performance and disciplinary history
· any mitigating circumstances, such as personal factors that influenced the conduct or performance.

	LECTURE 7: THE END OF THE EMPLOYMENT RELATIONSHIP:  WRONGFUL DISMISSAL AND THE MEASURE OF DAMAGES

	· Bardal Factors
*Determining notice (or payment in lieu) you should receive for the termination of your employment.*











53.
	· Bardal v. Globe & Mail Ltd., [1960] (ONHCJ)
·  “. . . The reasonableness of the notice must be decided with reference to each particular case, having regard to the character of the employment, the length of service of the servant, the age of the servant and the availability of similar employment. . . .”
· Operative Legal Principle 
· The older you are, the longer your period of employment, the more senior your employment position, and the more difficult the employment environment, the greater the notice (or payment in lieu) you should receive for the termination of your employment.
*box 13.2 pg. 159

	· Constructive Dismissal 
· When ER unilaterally makes a fundamental change to the employment contract, without providing reasonable notice.




















54.
	· Objective Test: would a reasonable person in EE’s position find the changes imposed by ER unreasonable?
· Changes to compensation package: But not minor
· Changes in job duties: Objective comparison of job features to determine whether demotion (Farber). 
· Relocation: But not minor
· Changes to hours of work: Significant reduction or increase
· Layoffs: Unless authorized by express/implied contractual term
· Untenable work environment: e.g. when ER fails to protect EE from harassment (Shah; Stamos).
· The duty to mitigate requires constructively dismissed EE to continue working if:
· The salary offered in the new position is the same as in the former position;
· The working conditions are not substantially different or demeaning; and
· The relevant personal relationships are not acrimonious (nasty in behaviour, speech).
*box 13.2 pg. 159, 15.1 pg. 189, 15.4 pg. 195

	· Reasonable notice
· Extension of notice should no longer be used (Keays v. Honda), but rather aggravated damages 


55.
	· Use Bardal factors (determine in months):
· length of service; 
· age; 
· position; and
· availability of similar employment given EE’s experience, training and qualification. 

	· Duty to Mitigate:
· Under the common law, but not under the ESA, EE who has been wrongfully dismissed has a duty to mitigate damages.




56.
	· To minimize loss, EE must take all reasonable steps to find comparable alternative employment during the reasonable notice period (objective test). 
· ER bears the onus of proof:
· There were comparable jobs available during the notice period that were suitable for EE; and
· EE did not make reasonable efforts to obtain one of those suitable jobs.

	· Compensatory Damages 


57.
	· Income and benefits the EE would have received had the employment relationship continued for the duration of the reasonable notice period.
*box 16.2 pg. 205

	· Aggravated damages 




58.
	· Bad faith in the manner of dismissal that caused actual mental distress may result in an award of aggravated damages. 
· Note the new Bhasin v. Hrynew case
· No need for “independent actionable wrong”.
*box 16.3 pg. 207

	· Punitive damages 



59.
	· Only for harsh and malicious conduct, when compensatory damages aren’t enough to deter the bad behaviour. 
· Only when ER committed an “independent actionable wrong” (e.g., tort)

	· Mass Termination Notice





60.
	· The termination of 50 or more EEs at the ER’s establishment within any four-week period (group termination) requires the following minimum written notice:
· B/w 50 and 199: min. 8 weeks’ notice;
· B/w 200 and 499: min. 12 weeks’ notice;
· 500 or more: min. 16 weeks’ notice.

	· ESA Statutory Severance Pay

















61.
	· In addition to termination notice/pay in lieu.
· Applies to a terminated EE:
· Who has worked for ER for 5 or more years; AND
· Whose ER has Ontario payroll of $2.5 million or more, OR severed 50 or more EEs in previous 6 months as part of business closure.
· Entitlement is 1 week’s pay for each year of service for a maximum of 26 weeks (partial years are credited).
· A person’s employment was severed when ER:
· Dismisses or stops employing EE (including bankruptcy and insolvency);
· Constructively dismisses EE;
· Lays EE off for a period longer than a “temporary layoff”.

	LECTURE 8: THE COLLECTIVE BARGAINING REGIME: UNIONIZATION PROCESS AND UNFAIR LABOUR PRACTICE

	· The Charter:
· Relevant sections: 2(b), 2(d) and 15
· Charter rights are not absolute but subject to limitations set out in s. 1
· Once a union is certified, the ER is compelled to deal with it rather than with the individual, and some individual rights of EEs are subordinated to the union’s right
62.
	· R. v. Oakes test (s. 1 analysis):
· The objective must be pressing and substantial
· The measure must be proportional:
· Rational connection b/w objective and measure
· Minimal impairment
· Proportionally b/w effects of measure and objective 

	· Division of Powers




63.
	· employment and labour law fell within provincial jurisdiction over “property and civil rights” (s. 92.13);
· the federal government’s legislative authority was limited to industries of national importance.
· It therefore declared the Act ultra vires.

	· Freedom of Association 
· Confers the right on individuals to join organizations, but that right does not create a constitutional right to engage in strikes or to bargain collectively.









55.
	· the protection of the ability of workers to engage in associational activities, and their capacity to act in common to reach shared goals related to workplace issues and terms of employment
· EEs have the right to unite, to present demands to ERs collectively and to engage in discussions in an attempt to achieve workplace related goals
· It does not protect all aspects of the associational activity of collective bargaining. It protects only against “substantial interference” with associational activity.
· Does not create right for bargaining unit members to withhold all or part of their dues b/c they disagree with how dues are used 

	· Organizing Drive 








56.
	· union must get a sufficient number of EEs to sign a membership card in order to trigger a certification vote at the workplace. Then, the union must win the vote.
· Ss. 8(2) and 10(1) require that at least 40% of the EEs in the bargaining unit sign up as members and that majority) over 50% of the votes be in favour of the union
· Apply the Ontario Labour Relations Board to conduct a ballot.

	· Eligibility to be Organized 
· OLRA sets out who is an EE for the purpose of the Act









57.
	· Significant groups excluded from the definition of EEs under s. 1(3) of the Act:
· Managers: persons who direct the organization;
· Executives (their title is not critical)
· Those who make decisions affecting the livelihood of other workers
· *box 39.2 pg. 529
· Confidential: persons who have access to sensitive material on labour relations matters;
· Professionals: specific employment groups who have been historically excluded from collective bargaining.

	· Managers 
· a person who makes decisions that affect the economic lives of other EEs (e.g. hiring, firing, promoting, disciplining, determining wages).




58.
	· A person may still be a manager even though doesn’t make final decision if their recommendation is in practice automatically approved by supervisor (= effective recommendation)
· Merely directing the work of others (e.g. lead hands) ≠ managers.
· Whichever party wants to argue that certain EEs are managers bears the burden of proof

	· Confidential 
*not eligible for union membership*




59.
	· Must have a regular and material involvement in collective bargaining matters. Occasional involvement isn’t enough
· The mere fact that an EE has access to confidential information doesn’t mean that he or she is employed in a confidential capacity in matters relating to labour relations

	· Certain Professionals 
*not eligible for union membership*	



60.
	· Some professionals are not EEs for the purposes of the OLRA (e.g. architects, lawyers, doctors, and dentists).
· If a member of a profession is acting outside their professional capacity they can be included in a bargaining unit.

	· Appropriate Bargaining Unit 







	


















61.
	· More than one person.
· Community of interest: nature of work, conditions of employment, skills and training should be similar.
· Administrative convenience.
· Geographic considerations: are locations close or distant?
· Avoiding fragmentation or leaving some EEs without a reasonable chance to unionize.
· Wishes of EEs.
· Special cases: skilled trades (s. 9(3)); security guards (s. 14)); and professional engineers (s.9(4)).
------------------------------------------------------------------
· Similar work;
· Similar conditions of employment;
· Similar skills of employees;
· Similar administrative requirements;
· Geographical proximity (if multiple locations);
· Functional coherence and interdependence.
· Will any suggested bargaining unit fragmentation cause unnecessary disruption and industrial conflict?
· What is the degree of interference with the employer’s administrative structure?
· Will certain employees be denied a reasonable opportunity to form a union?
· *box 39.5, pg. 534

	· Rights During Organization 










62.
	· ER’s Rights:
· S. 70: ERs may express views on unions but may not use coercion, intimidation, threats, promises or undue influence.
· Unions may not organize during work hours.
· EE’s Rights:
· S. 5:
· Join a union and participate in lawful activities of a union.
· S. 119: 
· Information on joining and wanting to leave a union is confidential.

	· Unfair Labour Practice 




























63.
	· Unions:
· No coercion or intimidation when signing members (s. 76).
· No organizing during work hours.
· No fraudulent information on applications.
· ER:
· As long as the OLRB can conclude that the ER’s actions were taken at least in part for anti-union reasons, this is enough to support a claim of unfair labour practices.
· must show that its actions are in no part due to anti-union animus
· Not interfering with the formation of a union (s. 70).
· No threats, coercion, intimidation, promises, or undue influence (s.70):
· It is safer to send a letter than to meet with the EEs
· No refusal to employ, continue to employ or discriminate against a person because he/she may join or is a union member (s. 72(a)).
· No contract clauses that contain “won’t join union” clauses (s. 72(b)).
· No threat to fire or impose penalty to keep a person out of a union or quit the union (s. 72(c)).
· Sometimes a "no comment " statement = unfair labour practice
· s. 96(5): When union files an unfair labour practice application, the burden is on ER (“reverse onus”)

	· Succession rights
· Sale of a Union
· Change of the Union













64.
	· Sale of a Workplace:
· Union certification is transferred along with the sale of a business (s. 69).
· It does not transfer with sale of assets.
· Mergers: If no change in operations, existing rights continue. 
· In case of amalgamation, a vote is conducted.
· Change of the Union: A change in the status of a union doesn’t terminate the bargaining rights of the workers. If there is a challenge, the board may conduct a vote.
· Related ER: OLRB has power to look behind corporate structure to ensure that business structure not used to avoid obligations under OLRA (s. 1(4) and pierce the corporate veil doctrine).

	LECTURE 9: THE COLLECTIVE BARGAINING REGIME: NETGOTIATING THE COLLECTIVE AGREEMENT AND INDUSTRIAL CONFLICT

	· Good/Bad Faith Bargaining















65.
	· Elements of good faith bargaining:
· The parties are prepared to meet and negotiate;
· They acknowledge the union as the employee’s exclusive bargaining agent;
· They provide relevant information; 
· Elements of bad faith bargaining:
· Surface bargaining;
· The parties are going through the motions. No meaningful effort is made to reach a resolution;
· It does not exclude “hard bargaining.”
*box 41.1 pg. 566
*box 41.2 pg. 568
*box 41.3 pg. 569

	· Compulsory interest arbitration 
· The government determines that the impact of a strike or lockout would be intolerably damaging to society

66.
	· removes the right to strike either on a permanent basis (“essential services” such as hospitals, police officers, firefighters but recently also TTC workers) or on an ad hoc basis (“back-to-work legislation” as in York U)
· violation of s. 2(d), but justified under s. 1

	· Industrial Action (strike and lockout)
· Work to ruleSee notes

· Boycott
· Sit-down strike 










	



67.
	· Legality of Strike/Lockout
· Collective agreement expired;
· Conciliation completed;
· No board report issued;
· Strike vote was held (s. 79(3));
· More than 50% vote to strike (ss. 79(7) -(9) and 79.1);
· Cooling-off period over 14 days.
· S. 1(2): EE does not lose employment status as a result of strike or lockout. 
· Ss. 72 and 76: It would be interference with the right to strike if ER was to discipline a worker for engaging in a lawful strike
· S. 80: If no agreement is reached, workers on lawful strike have a right to go back to work and be reinstated to their former job if they make an unconditional application within six months of going on strike.

	· Picketing
· a protected form of expression under the Charter
· Primary: picket own ER.
· Allied: picket a third person who assists the primary ER to keep up production.
· Secondary: picket any other third party such as suppliers and customers (used to be prohibited)
68.
	· constitutionally protected as free speech (s. 2(b)) and could be limited only under s. 1 of the Charter
· All types of picketing are permitted unless it can be shown to be wrongful:
· there is a civil wrong (e.g., trespass); or
· there is criminal activity (e.g., assault

	· Injunction









69.
	· Must show:
· Serious question to be tried;
· Irreparable harm if no injunction;
· Balance favours granting injunction;
· The applicant made reasonable efforts to get the police to stop the activity and the police were unable to control the activity;
· There are activities taking place that cause danger of damage to property, or danger of injury to people, or violence or obstruction of lawful entry or exit from the property.

	LECTURE 10: THE COLLECTIVE BARGAINING REGIME: DUTY OF FAIR REPRESENTATION, DECERTIFICATION, COLLECTIVE BARGAINING AND THE CHARTER OF RIGHTS AND FREEDOMS

	· Duty of Fair Representation 






70.
	· The duty of fair representation requires the union to represent the interests of each member of the bargaining unit, whether he or she is a member of the union or not.
· It requires the union to rationally and objectively consider the pros and cons of proceeding with the grievance before it can refuse to grieve.
· S. 74: breaching duty of fair representation

	· Grievance Process




















	




71.
	· Both parties may file grievances.
· Unresolved grievances ultimately are determined by arbitration. 
· Four types:
1. Individual grievance: filed by an employee;
2. Group grievance: filed on behalf of two or more employees;
3. Policy grievance: filed by the union;
4. ER grievance
· Multi-step Process
· At each stage the proceedings become more formal and involve more senior representatives of the union and the employer;
· Each step has a time limit;
· Most grievances are settled or withdrawn;
· If it is not settled or withdrawn, then it may be directed to arbitration.
· Last Chance Agreements
· They are settled on the basis that the employee will be given one last chance to improve his or her behaviour. If this does not happen, then the employee will be terminated.
· What if the impermissible behaviour relates to a prohibited ground of discrimination? *box 44.3

	· Grounds for Discipline and Discharge
72.
	· Check notes page 4-5 for full list


	· Seniority 





73.
	· the ER will begin by laying off the most junior EE. 
· Where a senior EE is targeted for layoff, he or she may bump a more junior EE, provided that the more senior has the required skill or ability to do the job. 
· When a senior EE bumps a more junior one, the senior gets no more than the junior had

	· Discipline 






















74.
	· Onus is on ER
· Does the conduct amount to just cause for the imposition of some form of discipline?
· If “yes”, is the discipline selected by the ER appropriate in the circumstances, e.g.: previous record; length of service; provocation by supervisor; whether penalty imposes severe hardship; whether ER’s rules of conduct proclaimed and enforced.
· the EE must be told clearly that certain conduct is wrong and that the EE will be subject to discipline.
· For the first offence, the penalty is relatively minor but if the conduct is repeated the penalty is more severe.
· The last incident may be relatively trivial.
· But past incidents have to be related and recent.
· Use Progressive discipline: verbal warning  written warning  written notice and suspension without pay  further notices and longer suspension and may include loss of benefits and seniority as well as loss of pay  dismissal.
· If EE does not improve, dismiss the EE
· If EE single misconduct is very serious, ER may dismiss

	· Decertification 














75.
	· EEs in a bargaining unit can file an application to terminate bargaining rights only during the prescribed time periods.
· The process and requirements are comparable to certification of the union.
· At least 40% of the employees must sign the decertification petition for a decertification vote to take place;
· A majority of ballots cast must vote for decertification.
· The result of a successful decertification vote is that the union no longer represents the employees.
· The collective agreement is immediately void and the employees are under individual contracts of employment. 
*box 46.6
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