CHAPTER 28 – THE BONA FIDE OCCUPATIONAL REQUIREMENT AND OTHER DISCRIMINATION DEFENCES 

Introduction
· The Ontario Code permits discrimination in prescribed situations and under prescribed circumstances. 
· Once the complainant has made a prima facie case of discrimination, the onus is on the employer to justify the discrimination.
· Analytical Process
1. Has the complainant established a prima facie case of discrimination? If yes, 
2. Is the discrimination permitted by one of the statutory defences under the code?
· Exemptions under the Code are:
· Religious, Philanthropic, Educational, Fraternal or Social Institutions or Organizations [S. 24. (1) (a)]
· Nepotism [S. 24. (1) (d)]
· Domestic Employment [S. 24. (1) (c)]
· Affirmative Action Programs [S. 14. (1)]
· Employment Benefit and Pension Plans [S. 25. (2)]
· Bona Fide Occupational Requirement [S. 24. (1) (b)]
· Ref Exemptions from discrimination (uploaded to D2L)

Bona Fide Occupational Requirement (“BFOR”) Defence
· The right not be discriminated against is not absolute.
· BFOR: a defence to discrimination that an employer may use to prove that a discriminatory rule, standard, or practice was enacted for legitimate business reasons; it requires that the employer prove that it cannot accommodate the complainant’s needs without causing itself undue hardship.
· This defence permits discrimination on a prohibited ground when that discrimination is based on an honest or good-faith belief that it is necessary for a legitimate business reason.
· This exemption is available in all cases of indirect discrimination [S. 11].
· Indirect discrimination: a type of discrimination in which a rule, standard, or practice treats everyone the same on its face, yet has an adverse impact on some people because of a personal characteristic.
· For direct discrimination:
· Direct discrimination: a type of discrimination in which a rule, standard, or practice distinguishes an individual or group based on a personal characteristic, such as separate pay scales for men and women or the practice of hiring people of only one gender or one skin colour.
· Allowed for discrimination on bases of age, sex, record of offences, marital status; [S. 24. (1) (b)]
· Allowed for Religious, Philanthropic, Educational, Fraternal or Social Institutions or Organizations [Ss. 24. (1) (a)
The BFOR Defence Pre-Meiorin
· In order to prove a BFOR defence to direct discrimination, the employer needed to demonstrate that the rule was:
1. “imposed honestly, in good faith and in the sincerely held belief that such limitation is imposed in the interests of the adequate performance of the work” (the subject part of the test)
2. “reasonably necessary to assure the efficient and economical performance of the job without endangering the employee, his fellow employees and the general public: (the objective part of the test)
· BFOR was not available for indirect discrimination… but could show:
1. A rational connection existed between the job and the standard or rule being challenged as discriminatory.
2. Accommodation of the worker to enable him or her to perform the nob was not possible without causing undue hardship on the employer.

The Unified Approach: The 1999 Meiorin Decision
· British Columbia (Public Service Employee Relations Commission) v. BCGSEU (“Meiorin”) [1999] SCC (Ref. Box 28.2)
· This case established the test that an employer must meet to successfully argue for discrimination on the grounds of a bona fide occupational requirement.
· Facts
· To keep her job as a firefighter, Ms. Meiorin was required to meet the fitness standards set for all firefighters by the BC Ministry of Forests. She failed to meet the 2.5 km running test by 49 seconds;
· Ms. Meiorin grieved her dismissal on the grounds of discrimination on the basis of sex i.e., the standard discriminated against women.
· The case was ultimately appealed to the Supreme Court of Canada, which found the standard to be discriminatory. 
· In doing so, the court established a test to be met by an employer who argues that a workplace standard found to be prima facie discriminatory represents a bona fide occupational requirement.
· As set out by the Supreme Court in “Meiorin,” the employer must:
· Demonstrate a rational connection between the purpose for which the standard was introduced and the objective requirements of the job;
· Demonstrate that the standard was adopted in an honest and good-faith belief that it was necessary; and
· Establish that the standard was reasonably necessary to accomplish that legitimate work-related purpose and demonstrate that it was impossible to accommodate the individual employee without undue hardship.
· Meiorin Test:
· Subjective component (step 2 of the Meiorin test): examines the employer’s motive and state of mind when it adopted the standard of being challenged. Was the employer acting in good faith (trying to improve performance) rather than acting on some other motive inconsistent with human rights legislation? This branch of the test is usually satisfied.
· Objective component (step 1 and 3 of the Meiorin test): this component focuses on the standard and whether it is truly necessary to achieve a legitimate business-related objective. It asks whether the purpose of the standard is “rationally connected” to the performance of the job, and if so, whether it is “reasonable necessary” to apply the standard to the complainant in order to achieve that purpose. The objective component of the Meiorin test requires employers to accommodate employees up to the point of undue hardship. 

What Do You Think?
Class 5 Fact Scenario 4
· British Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] SCC (“Grismer”)
· Had the claimant established a prima facie case of discrimination under the B.C. Human Rights Code?
· Yes, he was denied a licence on the basis of a physical disability.
· Could the Superintendent of Motor Vehicles satisfy the court that the discrimination was a bona fide occupational requirement? 
· The answer is determined by the “Meiorin” three-part test:
1. Was there a rational connection between the purpose for which the standard was introduced and the objective requirements of the job?
· Yes, the goal was reasonable highway safety, and there was a legitimate and rational connection between the purpose for denial of the licence and public safety.
2. Was the standard adopted in an honest and good-faith belief that it was necessary? 
· Yes, there was no evidence to suggest that it was not adopted in good faith.
3. Was the standard reasonably necessary to accomplish the legitimate work-related purpose and was it impossible to accommodate the individual without undue hardship?
· No, the standard was not reasonably necessary to accomplish the goal of public safety;
· The government did not demonstrate to the court’s satisfaction that someone with this condition could never drive safely; 
· The government did not show that the risk or cost associated with providing individual assessment constituted undue hardship.
Some Applications of the BFOR Defence
· Refer to page 373




The Special Interest Organization Defence
· The SCC stated that exemptions in human rights statutes for certain types of organizations are intended to “promote the fundamental right of individuals to freely associate in groups for the purpose of expressing particular views or engaging in particular pursuits”
· Religious, Philanthropic, Educational, Fraternal or Social Institutions or Organizations              [S. 24. (1) (a)]
· Ref. Christian Horizons Fact Situation (uploaded to D2L)
· Religious, Philanthropic, Educational, Fraternal or Social Institutions or Organizations [S. 24. (1) (a)]
· The employer must demonstrate that a discriminatory employment practice or action is necessary for the performance of a job. 
· Ref. Box 28.4

Other Defences to Prima Facie Discrimination

Inability to Perform Essential Duties Owing to Disability Defence (Ontario)
· Means that it is permissible for an employer to discriminate against a worker with a disability when that disability prevents the worker from performing the “essential duties or requirements” of the job.
· However, employee cannot be found to be “incapable” if his or her disability could be accommodated without undue hardship on the employer.
· Ontario Court of Appeal has said that section 17 of the Code applies to direct discrimination on the basis of disability, whereas section 11 applies to indirect discrimination.
· In practice, sections 11 and 17 of the Code are often collapsed into a single BFOR defence to allegations of discrimination on the basis of disability.

Nepotism
· It is not discrimination if “an employer grants or withholds employment or advancement in employment to a person who is the spouse, child or parent of the employer or an employee.”
· A provision found in some human right statutes that permits an employer to discriminate against workers on the basis of family status or marital status.
Personal Care Attendant
· S. 24. (1) (c)
· An employer may discriminate on any ground in employment where the employee’s “primary duty” is “attending the medical or personal needs of the person [the employer] or of an ill child or aged, infirm or ill spouse or other relative of the person [the employer].”
Bona Fide Pension or Insurance Plan
· Discrimination is permitted in the modelling of pension and insurance plans, particularly related to age, sex, and marital status.
· [bookmark: _GoBack]The discrimination has to be reasonably necessary and adopted in good faith.

Special Programs
· Employers may discriminate in employment in favour of traditionally disadvantaged groups.



1


ensen - s o ccuPATIONA s O DERNATN

- et mecmpra st i o i o diciston, o e

i
- Mt
e ot sl v coe o tmnten? 1.
2 o permes oy r o e o e e bt
P T p———
Gy 3 o]
NS 2014
et et 24 e
e el 1)
Ergopmrrate e pen P35 )

s s oo
e (e TRt
B ey .

o pat ety
T s e 5

e

B -

a4 Gl




