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Job advertisement (in class example):
“This leading-edge information technology company requires two salesmen for its Southwestern Ontario operation. We are looking for experienced, enthusiastic applicants with a  track record of success. This is not a ‘9 to 5’ job! Frequent travel is required and an ability to work effectively with client senior management. Visible minorities need not apply.”
Obvious
· Gender discrimination (salesmen)
· Visible minorities
Less obvious
Track record of success? 
9 to 5, frequent travel  may not be suitable for mothers
ability to work with client senior management  typically old men who prefer working with old men

Introduction
· Prohibitions against discrimination are founded solely in legislation.
· Like all work-related legislation, human rights statutes impose restrictions on the rights of buyers and sellers of labour power. 
· They have no basis in the common law.
· Human rights statutes are an attempt by governments to inject public policy into contract law by prohibiting distinctions among workers that the state believes are, or should be, irrelevant. 
A (Very) Brief History of Human Rights Law in Canada
· Old (20th century) model permitted discrimination in the formation and administration of employment contracts, and many employers exercised their freedom of contract by refusing job applicants on a discriminatory basis.
· One of the earliest examples of anti discrimination statute in Canada was Ontario’s Racial Discrimination Act, 1944
· Real push was after WW2
· 1951  Ontario enacted the Fair Employment Practices Act, which prohibited discrimination in employment based on race, creed, colour, nationality, ancestry and place of origin.
· Governments established new expert human rights tribunals and human rights commissions to administer the legislation and promote human rights compliance.
· The tribunals were granted remedial powers to redress unlawful discrimination, including the power to reinstate dismissed workers, to order damages or workplace reorganization to eliminate discriminatory barriers, and to order offenders to complete human rights awareness training.
· Human rights tribunals: an expert administrative tribunal created by a government to hear and decide human rights complaints and interpret and apply human rights statutes.
· Human rights commissions: an organization created by a government to investigate human rights complaints and promote human rights compliance through education, public outreach, and training.
· Duty to accommodate: a legal requirement in human rights law to take steps to remove discriminatory barriers to employment, including altering schedules, rules, or work patterns, or changing the physical design of a workplace.
· Purpose: to remove undue hardship.
· Undue hardship: the legitimate defence that an employer may raise to justify why it could not provide an accommodation to an employee. This standard is demanding and requires the employer to demonstrate that significant difficulties–beyond mere inconvenience–would result if it had to accommodate the employee.
· Christie v. The York Corporation, [1940] SCC
· The Supreme Court of Canada upheld the right of a Montreal tavern to refuse to serve “coloured persons,” concluding that, absent any statutory prohibition, the tavern was at liberty to deal with customers as it deemed appropriate, provided only that it was not contrary to “good morals or public order.”
· R. v. Quong Wing, [1914] SCC
· A majority of the Supreme Court of Canada upheld a Saskatchewan statute prohibiting the employment of white females in any business owned or managed by Chinese males, on the basis that the authority and discretion of the legislature on this matter was absolute.
· Seneca College v. Bhadauria, [1981] SCC       (Ref. Box 6.1)
· The Supreme Court decided there was no tort of discrimination.

Four Common Features of the Canadian Human Rights Model
Human Rights Commissions (“HRC”)
· Promoting compliance with human rights legislation and the abolition of proscribed discrimination through education, public outreach, and training. 
· HRC are granted statutory power to investigate and sometimes to settle human rights complaints.
· In some jurisdictions they act as gatekeepers, deciding which cases are sufficiently meritorious to proceed to a tribunal hearing if not settled and then act as a litigant representing the complaint.
· Criticized for being too slow, too costly, too one-sided or altogether unnecessary. 

The Process for Filing, Investigating, and Litigating Human Rights Complaints
· Canadian human rights statutes are primarily complaint-based.
· Complaints are filed and initially vetted and investigated by a human rights commission (except for BC and Nunavut).
· The commission may decide not to proceed with a complaint, and so the complaint is dismissed without a hearing. 
· They may also attempt to reach a settlement of complaint. 
· Complaints are referred to a human rights tribunal where they conduct hearings and issue binding legal decisions. 

The Remedial Powers of Human Rights Tribunals
· Canadian human rights statutes confer broad remedial powers on human rights tribunals not only to compensate victims of discrimination but also take proactive steps toward eliminating future discrimination. 
· Four main types of remedies:
· Compensatory (or pecuniary) damages for lost employment-related income suffered by victims of unlawful discrimination.
· General damages for harm suffered by the victim in the form of hurt feelings, injury to dignify and self-respect, and loss of the right to be free from discrimination.
· Reinstatement and hiring orders to place an employee unlawfully denied employment back into the position he or she would have been in but for the unlawful discrimination.
· Broader-based remedial orders intended to eliminate or discourage future discrimination, including mandatory human rights raining and, in some jurisdictions, mandatory hiring quotas or other orders intended to correct systemic discrimination.
· Human rights tribunals have the authority to compensate victims of human rights violations by crafting a “make whole” remedy.  attempts to put the victim back into the position he or she would have been in had the discrimination not taken place.
· Compensating the victim for “reasonably foreseeable” financial losses due to the discrimination. 
· Would include forgone wages and benefits if a worker is denied employment or promotion, dismissed, or forced to resign as a result if the unlawful discriminatory actions of the employer.
· Human rights damages are not restricted to lost income for a period comparable to what a court would order in a wrongful discrimination lawsuit. They also compensate the victim for the loss they actually suffered as a result of the discrimination. 
· Hiring order: an order issued by a human rights tribunal or court requiring an employer to offer employment to a person previously denied employment for discriminatory reasons. next available position or new position.
The Limits on Raising Human Rights Complaints in Multiple Legal Forums 
· An employee cannot pursue complaints relating to the same allegation of discrimination in multiple legal forums
· Forum shopping: the practice whereby a litigant attempts to litigate the same legal issue or the same facts in multiple legal forums in order to find the most favourable one. 

-------------------------------------------------------------------------------------------------------------------------------
Human Rights Statutes
· There are 14 human rights codes (Canada, 10 provinces, and 3 territories).
· Enforcement is complaint-based, with broad remedial powers.
· All codes prohibit discrimination in employment, including hiring.
· The prohibited grounds of discrimination vary. 
· Ref. chart of prohibited grounds of discrimination (uploaded to D2L)

Ontario Human Rights Code
· Ontario Human Rights Code, 1962
· The first comprehensive anti-discrimination statute;
· Encompassed a broad range of social activity;
· Included mechanisms for enforcement, education and administration.
· Reminder 
· The Ontario Human Rights Code applies only to employees in Ontario and not to those working for national organizations (banks, airlines, railways, etc.), which are governed by the Canadian Human Rights Act.
· Activities Covered 
· Employment
· Accommodation
· Delivery of Goods and Services
· Contracts
· Vocational Associations, Trade Unions
· Prohibited grounds of discrimination in employment [S. 5. (1)].
· “Every person has a right to equal treatment with respect to employment without discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, gender identity, gender expression, age, record of offences, marital status, family status or disability.” (italics mine)
· A sustainable claim of discrimination must be within one of the prescribed prohibited grounds. If its not under the following grounds, it is not illegal. For example: applying for model agency, models have to be at least 5’7 and be 135 pounds and have a certain body type. You don’t have these characteristics so. Has been discriminated against but NOT illegally because discrimination doesn’t exist on the basis of height or weight. 
· The courts have adopted a broad and liberal interpretation of the Code.
· E.g., the term “employment” has been interpreted to include contract workers, temporary workers and, in some instances, volunteer workers.

Legislation


Common Law
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