[bookmark: _GoBack]CHAPTER 10 – MODIFIYING EMPLOYMENT CONTRACTS
Introduction
· Although employers have power superiority, an employer’s right to manage employees does not extend so far that it gives the employer the right to unilaterally make a contract modification.
· Contract modification: a change to one or more terms of the contract during the term of the contract. 
· Nor can an employee change the terms of the contract without the employer’s consent. 
· Sometimes a party might wish to modify the contract terms. That party may approach the other party and ask for his or her agreement to the modification. 
· Competing policy interests are at play:
· On one hand, good policy reasons might exist to allow employers “flexibility” in governing the workplace in order to adapt quickly to changes in the business environment  however may be difficult as it is impossible to predict all of the circumstances that could arise during the life of an indefinite term employment contract.
· On the other hand, employees have an interest in predictability and stability in their employment conditions. If employers can simply change the contract terms whenever it suits them, then the original contract terms that employees accepted would be meaningless.
The Modification of Employment Contracts
	Scenario
	Action Required

	1. The employment contract includes a clause describing the process for contract modification.
	The employer and employee must comply with the specified rules for contract modification.

	2. The employment contract does not include a clause describing the process for contract modification.
	

	a. Both employer and employee agree to the modification.
	Both sides must receive new consideration as a result of the modification.

	b. The employer and employee do no both agree to the modification.
	The contract cannot be unilaterally modified. The original contract must be terminated in its entirety by provision of the amount of notice required by the contract. A new contract can then be offered with any terms the parties desire.



When the Contract Expressly Deals with Contract Modifications
· The parties to an employment contract can define for themselves the rules governing mid-term contract modifications. 
· It is possible for an employment contract to include a clause permitting the employer to unilaterally amend any term of the employment contract.
· However, despite the benefits for the employers, this may be a turnoff for employees, or employers may believe that this is unnecessary since it is easy enough for employers to make changes when needed even absent such a term. 

When the Contract Does Not Expressly Deal with Contract Modifications
When the contract does not expressly deal with mid-term contract modifications, (most common scenario in Canada), the situation is more legally complex. This scenario can be divided into two subcategories:
1. When the employee agrees to the modification.
A lack of mutual consideration (something of new value flow to both parties) renders any agreement void, even if both parties signed the amended contract. New consideration can constitute forbearance. 
Forbearance: a promise by one party in a contract to another party to refrain from exercising a contractual right for a period of time. A forbearance by an employer to not exercise the contractual right to terminate the employment contract may constitute consideration flowing to an employee. 
2. When the employee does not agree to the modification. 
Employee can seek legal action (refer to cases Hill v Peter Gorman Ltd., and Wronko v Western Inventory Service Ltd.)

-------------------------------------------------------------------------------------------------------------------------------

· Contract Amendment Provision
· The provision for amending an employment contract may allow a unilateral change by either party or require that the parties agree on any changes.
· No Contract Amendment Provision
· For an enforceable agreement to change the employment contract, new consideration is required. (Ref. Boxes 10.1 and 10.3)

Instructor Supplements
Question 9:
ANS: similar to fact scenario 3… to now present with another document (employment manuel) after she gets the job is unenforceable, unless she gets fresh consideration
Question 11:
ANS: particular issues to consider in non-compete clause: the onus is on the employer to prove the non-compete clause is enforceable, then you have to demonstrate which proprietary interest you are trying to protect (has to be legitimate), time and geography (what are the temporal and geographic parameters of this clause? Is it reasonable?), would you be able to have the same result with non solictors?..
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