CHAPTER 8: EXPRESSED AND ANCILLARY EMLPOYMENT CONTRACT TERMS

Interpreting “Ambiguous” Contract Terms
· Contract interpretation involves the search for the intention of the parties when they entered into the contract. 
· A contract typically is an amalgam of express terms (verbal and/or written), and implied terms (statutory and common law). 
· Ambiguity: a contract term capable of multiple interpretations.
· Contra Proferentem Rule: In the event of ambiguity or uncertainty in the contract terms, the interpretation most favourable to the non-drafting party (the party who didn’t write the contract) will prevail.
· Typically, the employer drafts the employment contract.
· When a contract term is clear (unambiguous), a judge will not usually permit the employer or employee to present evidence that attempts to show that they thought they were agreeing to something different than what the language says.
· Parole evidence rule: a common law rule of evidence in which a judge is prohibited from hearing evidence that the parties intended a meaning different than what is indicated in the clear language of the written contract.

Sources of Employment Contract Terms
Express Terms
Typical terms include job description, compensation, benefits, hours and place of work, probation – Terms of a contract that the parties have explicitly agreed to, either orally or in writing.
Restrictive Covenants: a contract term that restricts the right of a former employee to engages in certain competitive practices against his or her former employee (after termination of the employment relationship). There are three main types:
· [bookmark: _GoBack]Non-disclosure: Restricts the former employee’s right to disclose or use for other purposes the employer’s proprietary or confidential information (e.g., customer lists, financial and marketing info, etc.); AKA: prohibits a former employee from disclosing information that has proprietary value to the employer.
· Non-solicitation: Restricts the former employee’s right to solicit the employer’s customers; AKA prohibits a former employee from attempting to persuade the employer’s customers to stop doing business with the employer and instead do the business with the employee.
· Non-competition: Restricts the right of the former employee to compete with his or her former employer; AKA prohibits a former employee from entering into a competing business with the employer. 
· Courts view restrictive covenants with great scepticism, as they impinge on freedom of commerce and the right of employees to pursue their vocation or line of work. they put into tension two important and competing interests:
· On one hand, there are important social and economic reasons why people out to have the freedom to engage in whatever commercial activities they wish.
· On the other hand, employers may also have legitimate business interests that are threatened if their former employees are free to engage in activities that pose a direct threat to those interests.
· Judges balance these competing interests by applying their common law right to void contract terms that are contrary to public policy (public policy illegality).
· Judges have expressed that employees are vulnerable and could be subjected to an oppressive restriction on their ability to earn a livelihood by a restrictive covenant written into the contract by the more powerful employer. 
· Not all restrictive covenant terms are void. Judges have carved out exceptions to permit “reasonable” covenants.
· A restrictive covenant will not be enforced if the employer terminates the employment contract without providing the employee with the notice the contract requires. Since that employer repudiated the contract, it cannot then attempt to seek to enforce the restrictive covenant.
· The Essential Principle
· The employee’s freedom to work and compete with the former employer is not to be restricted unless it can be shown that the restrictive covenant in the employment contract meets the test of “reasonableness.”
· The Test to Be Met
· Is it reasonable in regard to the interests of the parties directly involved and reasonable in regard to the interests of the public at large? 
· The onus resides with the employer to meet this test.
· Does the employer have a proprietary interest that is entitled to protection?
· Are the temporal (time) or spatial (geographic) features of the clause too broad?
· Is the scope and meaning of the clause clear and unambiguous?
· Could the proprietary interests of the employer have been adequately protected by a less restrictive clause?

Class 3 Fact Scenario 1
· This case is the classic common law statement of principle on the legal effectiveness of restrictive covenants.
Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co. Ltd., [1894] H.L.
Lord MacNaghten:
“All interference with individual liberty of action in trading, and all restraints of trade of themselves, if there is nothing more, are contrary to public policy, and therefore void. That is the general rule. But there are exceptions: restraints of trade and interference with individual liberty of action may be justified by the special circumstances of a particular case. It is a sufficient justification and, indeed it is the only justification, if the restriction is reasonable — reasonable, that is, in reference to the interests of the parties concerned and reasonable in reference to the interests of the public, so framed and so guarded as to afford adequate protection to the party in whose favour it is imposed, while at the same time it is in no way injurious to the public.”

Termination of Contract Clauses
· Fixed-term contract: a contract with a specific defined end date.
· Contract comes to end when end date is reached, no additional notice is required.
· Fixed-task contract: a contract to perform a defined task that comes to a end when the task is completed.
· Indefinite term contract: a contract that has no specific end date (most employment contracts in Canada)
· An indefinite term contract can be terminated by providing notice to the other party of the intention to terminate, which is a warning that the end is coming 
· Notice of termination clause can indicate the amount of notice required
· A termination clause must at least provide the minimum statutory notice
·  if not in contract, judges imply “reasonable notice”

Class 3 Fact Scenario 2
In June 1993, Dr. Joseph Multari joined the dental practice of Dr. Bernard Lyons in Windsor, Ontario. Dr. Lyons had been in practice in Windsor for almost a quarter century and had built up a good client base. They signed a short, handwritten contract of less than a page. Dr. Lyons continued as the principal dentist in his practice, with Dr. Multari his associate.
There were only three provisions in the contract. The first provision dealt with Dr. Multari’s remuneration and the third provision required him to give six months’ notice if he decided to leave Dr. Lyons’s practice. The second provision was a non-competition clause that limited where Dr. Multari could practise his profession if he chose to leave Dr. Lyons’s office. The entirety of this non-competition clause was:  “Protective Covenant.  3 yrs. – 5 mi.”
After 17 months, Dr. Multari left the practice on six months’ notice and eventually opened a practice with another dentist soon after at 3.7 miles from Dr. Lyons’s office. Dr. Lyons commenced legal action against Dr. Multari for breach of the non-competition clause.
Was the non-competition clause enforceable?
· Lyons v. Multari, 2000 (ON CA)
· The trial court found for Dr. Lyons and fixed damages at $70,431.60.
· Ontario Court of Appeal
· Did Lyons have a proprietary interest to protect? 
· Yes, the law considers employers in professions to have a proprietary interest in their clients.
· Are the temporal (time) or spatial (geographic) features of the clause too broad? 
· No, in the context of this fact situation a three- year, five-mile restriction on competition was reasonable.
· Could the proprietary interests of Dr. Lyons have been adequately protected by a non-solicitation clause? 
· Yes, and for that reason the non-competition clause is not enforceable.
He is in breach of contract and Dr lyons has the onus to prove that the clause is in fact enforceable, needs to show the following
· Does he have a proprietary interest to protect? Yes…clients

Contract Terms Found in Ancillary Documents
· Ancillary Documents: written materials that are physically separate from an employment contract but that include rules that relate to the employment relationship (for example: employee handbooks, benefits handbooks, and human resource policy manuals)
· Courts may have to decide whether the rules found in ancillary documents are legally enforceable, this depends on whether those documents constitute a separate legal contract or part of the existing employment contract.  if neither = unenforceable
· Corporate Policies
· Employers assume that employees are legally bound to their corporate policies and other ancillary documents (e.g., employee handbook).
· If ancillary documents are introduced during employment relationship, two conditions must be satisfied for it to be legally enforceable:
· It must have been made clear to the employee that the new document was intended to be legally enforceable, and the court must be satisfied that the employee understood and agreed to that condition.
· Even if the employee agreed to the new terms found in the ancillary document, those terms will not be enforceable unless both employer and employee received “new consideration” when the ancillary document was introduced.

Class 3 Fact Scenario 3
Ms. Rahemtulla was a teller with the Vanfed Credit Union. Within a year or so of her employment, she was summarily dismissed for alleged misappropriation of funds. She sued for wrongful dismissal. Vanfed claimed that under its corporate policies, Ms. Rahemtulla was entitled to only two weeks’ notice or payment in lieu.
The facts indicated that Ms. Rahemtulla was provided with Vanfed’s policy manual several days after starting her employment. The manual states that its purpose is to acquaint employees with Vanfed’s history, policies, working conditions and employee benefits. Among the topics addressed is termination. Under the topic “Severance Pay,” the manual states, “. . . Severance pay shall be paid according to the following schedule: Employment up to two years – two weeks’ pay and one additional week’s pay for each additional year thereafter, up to ten years’ service. . . . ”
Was she entitled to only two weeks’ pay?
· Rahemtulla v. Vanfed Credit Union, 1984      (BC SC). As stated by McLachlin, J.:
· “The evidence in the case at Bar does not establish that the parties expressed a common intention to be bound by the terms of the policy manual. The usual method of indicating assent to written documents is by signature; this was not done nor was assent manifested by conduct. . . . Communication of assent cannot be inferred from the fact that the plaintiff continued to work after being given the manual. She had contracted to work for the defendant prior to receiving the manual. The fact that she continued to fulfill this obligation after being given the manual cannot be taken as an assent to its terms.”
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