CHAPTER 7: THE REQUIREMENTS OF AN EMPLOYMENT CONTRACT
Introduction
· The employee-employer relationship is contractual.
· It requires:
· [bookmark: _Hlk507280344]Capacity to contract (including intention to create a contract);
· Offer and acceptance; 
· Exchange (mutual) of consideration.
Employment Contracts
Verbal (how to enforce a contract? It is a question of proof, is there an ability to prove), Offer Letter (position, start date, salary…), comprehensive written contract

Capacity to Contract
· [bookmark: _Hlk507281313]Age
· The law presumes that contracts with persons under 18 (aka infants or minors) are void;
· This presumption is rebuttable if the contract is beneficial to the person under 18.
· Ref. Box 7.1
· Mental Capacity
· Voidable contracts: a contract that may be declared void at the option of one of the parties due to a deficiency (ex. An employment contract involving an employee who is considered mentally impaired)
· If a person has been legally declared to lack mental capacity, his or her contracts are void and not enforceable;
· If a person lacks mental capacity, even though this is not legally declared, his or her contracts are voidable if he or she lacked mental capacity at the time of contracting; 
· The contract is voidable only if the other contracting party(s) should have recognized the mental incapacity;
· The contract must be voided within a “reasonable” period of time after competency is re-established.
· The contract is voidable only if the other contracting party(s) should have recognized the mental incapacity;
· The contract must be voided within a “reasonable” period of time after competency is re-established.

Intention to Create a Legally Enforceable Contract
· [bookmark: _Hlk507281674]Mutual intention arises if a reasonable person would believe that the parties intended to create a legally enforceable agreement.
· [bookmark: _Hlk507281725]Objective test: a legal test used in interpretation of contracts and statutes that asks, what would a reasonable person of normal intelligence think if told about the circumstances? Contrast with the subjective test.
·  through application a judge can find that an intention existed to create a legally enforceable contract even if one of the parties claims in court that he or she did not actually have that intention.
· The reasonable-person standard is objective; It is not concerned with what the parties actually may have intended.
· Subjective test: a legal test used in interpretation of contracts and statutes that asks, what was this person actually thinking at the time?

Elements of Contract: Offer, Acceptance, and Mutual Consideration
· Common law judges determined that for any agreement to become a legally binding contract, an offer must be made by one party and must be accepted by another party, and mutual consideration must exist between the parties.
Offer and Acceptance
· The presence of offer and acceptance is a contextualized, factual determination.
· It may be formal and self-evident, or it may be determined from a review of all relevant facts and circumstances.
· It typically is self-evident.
· Ref. Box 7.3
· By Promise
· A promise is exchanged for a promise; i.e., a promise as an offer is exchanged for a promise as acceptance;
· A promise of employment (offer) on certain terms is exchanged for a promise to perform the work (acceptance).
· Acceptance must be unequivocal, on the prescribed terms, and in response to the offer;
· Acceptance may be by words or conduct. Silence cannot constitute acceptance.
Mutual Consideration
· The requirement for consideration is the distinguishing feature of the common law.
· [bookmark: _Hlk507282424]Consideration is the “exchange of value” by the parties to the contract – a necessary ingredient for contract formation.  must provide something of value to both the employer and the employee that they otherwise would not receive
· Consideration must be provided by all parties to the contract.
· Consideration arises when a party gives, or promises to give, a benefit to the other party.
· Consideration must be sufficient (something of value).
· [bookmark: _Hlk507282572]Consideration does not have to be adequate i.e., equal.
· The employer promises the employee wages and (perhaps) benefits, and in return the employee promises to perform the work.
· [bookmark: _Hlk507282744][bookmark: _GoBack]The requirement of mutual consideration applies to contract amendments as well (Contract Change)
· For enforcement of a contract change, there must a fresh exchange of consideration (value that they were not otherwise already entitled to under the existing – prior – contract); (Ref. Boxes 7.4 and 7.5 (Stilk v. Myrick; Rejdak v. Fight Network Inc.)
· The employees did not receive any consideration for the contract change;
· If an employee commences work before having signed a written employment contract, then a written contract introduced afterward constitutes a proposed amendment to the original verbal contract.
· That amendment is only legally enforceable if both the employer and the employee agree to the amendment and both receive a new benefit (new consideration) that they were not otherwise entitled to under the verbal contract)
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