[bookmark: _GoBack]CHAPTER 2: THE LAW OF WHAT? EMPLOYMENT, SELF-EMPLOYMENT, AND EVERYTHING 
IN BETWEEN

Distinguishing Employees from Independent contractors
· Employee: a worker who enters into an employment contract with an employer that involves an exchange of labour wages (and maybe benefits), and that contract is subject to all of the laws that govern employment contracts.
· Employment laws  protect employees and provide them with various benefits.
· Independent contractors: a worker who is in business for himself or herself, and who therefore, is not an employee
· Commercial contracts: a contract between two businesses, including a business in the form of an independent contractor.
· Vicarious liability exists for employees but not independent contractors ”employees” are vulnerable and require legal protection and subsidized public benefits, whereas independent business people can look after themselves
· Essential characteristic that distinguishes an employee from an independent contractor: autonomy and control  “subordination”
The Common Law Tests for Distinguishing Between an Employee and an Independent Contractor
· Before considering a person’s legal rights and obligations as a worker, it must be determined whether he or she is an “employee.”
· At Common Law (note: all tests don’t have to be verified in order to prove that someone is an employee, tests may be weighed differently dependent on the judge, in other words, some tests may be considered more important than others dependent on the case)
· Control Test  
· Hôpital Notre-Dame de l’Espérance and Théoret v. Laurent, [1978] SCC
· What degree of control does the employer have over the worker? The greater the control, the greater the likelihood the worker is an employee.
· Fourfold Test 
· Montreal v. Montreal Locomotive Works Ltd., [1947] UKPC
· Who has the control or ownership of tools, the chance of profit, the risk of loss?
· Organization Test 
· Co-operators Insurance Association v. Kearney, (1964) SCC
· Was the work of the individual an integral part of the employer’s business or only an accessory to it?
· Prevailing Test
·  671122 Ontario Ltd. v. Sagaz Industries Canada Inc., 2001 SCC
· “The central question is whether the person who has been engaged to perform the services is performing them as a person in business on his own account . . .”

· Factors to Consider: 
· How much does the employer control the worker’s activities?
· Who provides the equipment? 
· Can the worker hire helpers?
·  What is the worker’s degree of financial risk, investment and management? and 
· What is the worker’s opportunity for profit?
EXAM: how to answer question: Articulate test, say argument for both sides (independent contractor and employee)

What Do You Think?
Class 2 Fact Scenario 1
Belton et al. v. Liberty Insurance Co. of Canada, 2004 (ON CA)
The plaintiffs were sales agents for an insurance company. They signed agreements stating their status as independent contractors. However, they could sell insurance policies only of the one company. They were ultimately terminated, and they sued for wrongful dismissal.
Were they employees or independent contractors?
(ANS.)
· The plaintiffs were found to be employees.
· The term “agent” was not significant;
· They were subject to control by the insurance company;
· They were provided with office facilities, telephones, and fax machines;
· Their clients were not their own (no chance of profit or risk of loss);
· Their activities were an integral part of the defendant’s business (selling insurance policies).
· Ref. Boxes 2.1 and 2.2
“Employment” Status un the Regulatory Regime
· Governments can include a specific definition of “employment,” “employee,” or “employer” in a statute that overrides the common law tests
· The definition of “employee” may be broadened or narrowed in a worker statute or regulation.
· Broadened under labour legislation to include “dependent contractors”;
· Narrowed under employment standards legislation to exclude “managers” and other prescribed categories of workers from certain entitlements.
· Unpaid interns: a term used to describe a person who performs work for a business or receives training by a business, but who is not paid for that work. 
· In Ontario, as elsewhere in Canada, a student performing work for a company as part of a practicum fir his or her degree program is excluded from coverage under the Employment Standards Act (“ESA”)
· However, the Ontario ESA, also excludes from the definition of “employee” a worker who is “being trained,” but not as part of a formal educational program when all of the following conditions are met:
1. The training is similar to hat which is given in a vocational school
2. The training is for the benefit of the individual
3. The person providing the training derives little, if any benefit from the activity of the individual while while he or she is being trained
4. The individual does not displace employees of the person providing the training
5. The individual is not accorded a right to become an employee of the person providing the training
6. The individual is advised that he or she will receive no remuneration for the time that he or she spends in training
· Purpose of this exclusion: to encourage employers to act as surrogate educational institutions, providing practical training to workers starting out in a field. has been abused
· Dependent Contractors
· This is an intermediate state between employee and independent contractor;
· They are economically dependent on an employer;
· They are recognized in certain labour law statutes for purposes of the right to collectively bargain;
· They are recognized under common law for the extension of certain employment rights and benefits.
An “Intermediate Category” Between Employee and Independent Contractor in the Common Law Model
· Governments have occasionally introduced “intermediate category” into statutes in order to extend the reach of the statute beyond typical employees. 
· Common law judges too have recognized “intermediate category” of worker in order to extend some entitlements of employees under the common law regime.
· Judges have found that contractors who are in a position of subordination and economic dependence similar to an employee should be entitled to “reasonable notice” before their contract is terminated, just like employees. 
Is the Distinction Between Employee and Independent Contractor Appropriate?
· The distinction between employees and independent contractors gained significance with the ascendancy of the employment contract model in the mid-20th century
· Standard employment relationship: a model of employment characterized by stable, long-term job security, full=time hours, decent benefits and wage rates that rise steadily over time.
· Applied mostly to men
· Many of the important social and employment protections enacted since the 1930s were linked directly to the SER.
· Precarious work: work that is defined by characteristics such as job insecurity; short job tenure; low pay; few benefits; low collective bargaining coverage; and sporadic, limited or unpredictable work hours
· Own account self-employed workers: independent contractors who have no employees.
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