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Introduction
· Common law is concerned with honesty in hiring.
· Honesty of the employer and of the job applicant
· The statutory and regulatory regime is concerned with discrimination in hiring.
· Refusing to hire based on prescribed personal characteristics (colour, gender, religion, etc.)








Common Law Torts That Apply to Job Recruitment and Hiring
· Three Torts
· Deceit or fraudulent misrepresentation by prospective employer;
· Negligent misrepresentation by prospective employer;
· Misrepresentation by job applicant.

Deceit or Fraudulent Misrepresentation by Prospective Employer
· Requirements:
· An employer tells a job applicant something that the employer knows is not true;
· The job applicant relies on the untrue statement and suffers a loss.
· The employer can be sued for deceit (tort) or fraudulent misrepresentation (contract).

Negligent Misrepresentation by Prospective Employer
· Requirements
· The employer misleads the job applicant or tells the applicant something that is not true. It does not require intention;
· The originating precedent is the UK decision, Hedley Byrne & Co. Ltd. v. Heller & Partners Ltd., later applied in Canada to the hiring process in Queen v. Cognos (Ref. Box 6.2);
· A key feature is the duty of care owed by prospective employers to job applicants during the hiring process;
· To succeed, the plaintiff must demonstrate:
· The precise nature and particulars of the alleged misrepresentation;
· That the misrepresentation was false;
· That the misrepresentation was made with the expectation that it would be relied upon;
· That the person did rely upon the misrepresentation; and
· That the person suffered a consequential loss or damage.

Misrepresentation by Job Applicant
· Requirement
· The employee lied about his or her credentials during the hiring process.

· What are the consequences?
· Where it is material or essential to the person’s position or qualifications for the job (e.g., licence to practise medicine or law), or to the integrity and reputation of the employer, or if it raises a serious issue of trust or honesty, it may be cause for dismissal. 
· Ref. Box 6.3

What Do You Think?
Class 2 Fact Scenario 2
Linda Academic is Senior Vice-President, Administrative Affairs, at a university. She has been employed by the university for 21 years, having joined the business faculty as Assistant Professor in Accounting. She rapidly progressed through the department, becoming a full professor and obtaining tenure in less than 10 years. Six years ago Linda applied for and obtained a senior position in the administration of the university and has since rapidly advanced to her current senior position.

It has come to the attention of the university that Linda’s resume at the time of her original hire misstated her academic credentials. It credited her with a PhD in Economics, an MBA from the Ivey School of Business at the University of Western Ontario, and certification as a Chartered Accountant (CA).

It has now been determined that, although she attended the Ivey School for two semesters, she did not graduate. Linda is extremely regretful, embarrassed and apologetic about the misstatements.
Is Linda’s falsification of her academic credentials serious enough (material) to justify her dismissal?

If yes, why?
It portrays the school in a bad way – if the school is hiring employees who are not honest, will that reflect on the students?

If no, why not?
MBA is not essential to the job as it is not a requirement.
Didn’t harm anyone.



Legislation


Common Law







1


T i s i s .
ety e e s e
st e o e o, s
prsy

—

P T ———
e gt o gy
© s o .

T ——
e h b e o e e e

L ——
P —————
et e o e O . L e &

P e e v e e e o
iy

© M eyt o

L —




