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Three Regimes of Work Law
Common Law
· In common law, settled or accepted legal rights and obligations arise out of court decisions (as distinct from the laws created by Parliament or the provincial or territorial legislatures).
· Common law is foundational and the source of law for contracts and torts.
I. The Law of Contracts
· The relationship between the worker and employer is contractual (an individual contract of employment or a collective agreement).
· Freedom of contract is the dominant principle at common law. 
· Employers and employees should be free to negotiate the terms and conditions of their relationship.
· Disputes arise between employers and employees in which one of the parties accuses the other of violating the contract.
· This may lead to courtroom where one party sues another for breach of contract.
· If lawsuit doesn’t settle, may lead to trial.  judge then decides if contract is breached and decides remedies. 
· Common law system operates on a precedent-based system known as stare decisis (to stand by previous decision)
· A court is required to follow the reasoning and outcome of any earlier decision of a higher court within the same judicial hierarchy regarding the same legal issue and similar facts.
· This allows for consistency and predictability in the law and its interpretation.
· A common law principle or standard cannot negate or override a statute, regulation or the Constitution.

II. The Law of Torts
· “Torts” are the 2nd branch of the common law relevant to the law of work.
· Tort: a legal wrong committed by a person causing loss, damage or some other compensable harm to another person.
· “Person” includes corporations, which are legal persons.
· Torts allow damages to be recovered even when the harm caused does not violate a contract or government statute. 
· A tort is a failure to fulfill a private duty imposed by law for which the law provides remedies.
· A breach of duty under a contract is not a tort. It is a breach of contract.
· Important Torts with Application to Work:
· Intentional Tort
· This is an action intentionally undertaken by a person causing injury or damage to another (e.g., assault, battery, deceit).
· Negligence
· This is a careless act causing injury, loss or damage to another;
· Whether the tortfeasor intended the action or to cause injury or damage is not relevant.
· Compensatory Damages
· These are calculated to place the injured party in the position it occupied before the tortious act occurred (backward looking);
· They are the predominant remedy.
· Usual remedy is monetary damages, but judges can also order injunctions:
· This is an order that the tortfeasor do something or refrain from doing something; (a legal order issued by a judge prohibiting a person from engaging in a particular course of action, such as preaching a contract, committing a tort, violating statute.
· It is historically important in restricting the right of unionized workers to picket, strike, etc.
[image: ]













The Regulatory Regime
Statutes and Regulations
· Typically, employers present a standard form employment contract and the potential employee decides whether they want to accept or reject – very little negotiation.
· Legislation
· Employment laws are passed by Parliament or the Ontario Legislature.
· E.g., Employment Standards Act, Human Rights Code
· They address topics such as minimum wage, hours of work, overtime pay, mandatory leaves, prohibitions against discrimination, etc.
· Governments pass laws and regulations across a broad range of worker-related matters to protect workers from the inherently superior bargaining power of employers.
· Statutes and regulations are enforced through government inspection regimes or a complaint system.
· Expert administrative tribunals (decision-making bodies created by a government statute and given responsibility for interpreting and enforcing one or more statutes and any regulations pursuant to that statute) deal with complaints. They have the power to make legally binding decisions (e.g., Ontario Humans Right Tribunal, Ontario Labour Relations Board).
· When settlements can’t be obtained, tribunals hold hearings and issue legally binding decisions – by assigning authority to interpret several employment statutes to expert administrative tribunals, governments also limit the volume of employment-related disputes going to the courts.
· Courts are generally restricted to reviewing tribunal decisions on appeal, to ensure they did not exceed their statutory authority.
· Notable Employment and Labour Law Statutes:
· Employment Standards Act
· Minimum terms of employment (e.g., pay, overtime pay, hours of work, vacation entitlement)
· Labour Relations Act
· Employees’ right to organize, the collective bargaining process, etc.
· Occupational Health and Safety Act
· Workplace health and safety requirements
· Human Rights Code
· Prohibited grounds of discrimination in employment
· Workplace Safety and Insurance Act
· Compensation and benefits for a work-related injury or disease
· Personal Information Protection and Electronic Documents Act (PIPEDA)
· Rules governing the collection, access to, use and disclosure of personal information by corporation

The Collective Bargaining Regime
· This is the legal process by which workers can work collectively (rather than individually) to better the terms and conditions of their employment.  concerned with the process through which workers act collectively in pursuit of higher wages and better benefits and working conditions.
· Like the regulatory standards regime, the collective bargaining regime addresses the inequality of bargaining power by conferring more power on workers so that they can bargain a better deal for themselves. (single worker acting alone usually lacks sufficient power to bargain with his or her employer over working conditions)
· The resultant collective agreement replaces the individual contract of employment.
· The regime incudes:
· Statutory rules and regulations governing the formation of unions, collective bargaining and industrial conflict; (AKA: government-made statutory rules regulating the formation and administration of unions, collective bargaining, and industrial conflict, enforced by expert administrative tribunals called labour relations boards.)
· Collectively bargained rights and obligations in collective agreements. These are enforced by labour boards or labour arbitrators; (AKA: employers and unions usually negotiate these, although in some cases, collective agreements are imposed in whole or in part by interest arbitrators. Collective agreement rules are enforced by either labour boards or expert labour arbitrators)
· Torts related primarily to picketing and strikes and enforced by the courts. (AKA: judge-made rules based in common law torts that mostly apply to labour picketing and strikes, which are issued and enforced by the courts)
·  all 3 categories of rules function together to create a complex, multi-layered legal model that seeks to balance the sometimes overlapping but often competing interests of workers, employers, suppliers, consumers, the broader society, and the economy in general.
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