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Civil Law – Roman = First
Common Law = Judgement Law (Common sense law) – Judge applies principles to a case, so it can be used later

Why is there different kind of law?
France just adopted the Roman Law
England changed over time

Substantive – Gives us right
Adjectival – How do we go about it to apply the law

The key to suing – Convince the judge (More convincing then opposing side)

Parties

Where to sue: Wherever the damage took place or the defendant lives

When: From the moment, you are aware

3 elements to make up legal system:
1. The legislative mechanism: Who can make laws
2. Sources of law: Types of laws society accept and follow
3. Administration and enforcement of laws

FIRST TEST: 5th or 7th
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Structure – The first element
Sovereignty and authority to enact a law:
· Constitution Act, 1982 (BNA Act)
· Federal and provincial governments (Government= more private to the province) – Federal: Currency, military, defense, copyrights, postal service
Provincial: licensing, contracts, employment law, health, education
· The authority is granted to elected representatives

The legislation process:
· Cabinet (ministers also politicians (28 to 40)) usually introduces bills (ideas). Ex: gender neutral
· “Private Member Bills” sometimes – Any politician that is not in the cabinet (Conservative… etc.)
· Three elements in process:
1. Legislature (House of Commons – Provincial legislatures)
2. Senate (abolished in Qc)
3. Queen (Governor general – Lieutenant GG – Royal Assent)

The moment they sign the bill = becomes law

Laws – The first element

The second element

1) Sources of Law
· Constitution: Sections 91 and 92 of the Constitutions Act, 1867 (Parliamentary Supremacy) - Forced
· The Constitution Act, 1982 (Constitutional Supremacy) – Individual are protected and the court has to protect them, Canada of today
· Section 2 “the supreme law of Canada”

2) Statutes
· Statute is a law passed by government
· Can be changed at any time by simple majority

3) Jurisprudence
· Case Law
· Precedence; court decides similar cases in a similar manner
· Doctrine of Stare Decisis: “let the decision stand”
· Who can change precedence? The Supreme Court
· Judicial activism: They judicial system is active with making laws

4) Doctrine
· Written commentaries on the law

5) Custom
· A tradition or usage accepted by a community
· Accepted by court provided no conflict with existing statute
· Can be made into statute

6) Administrative Laws
· Administrative Bonds empowered by statute top pass regulations, i.e. CRTC, CSST

Administration and enforcement – The third element
· How do we determine which court will hear a case?
a. Nature of the case (type of case and amount of money involved)
b. Geography (location of issue or defendant)
The court system
1. Municipal Court
a. Municipal by-laws (traffic, zoning, taxes)
b. Minor criminal matters (mischief, theft under $1000)

2. Small Claims Court
a. No lawyers
b. Cases no more than $15000
c. Business must be represented by an employee
d. Not available to business with more than 10 employees
e. Employee can be lawyer
f. Creditor can reduce debt to sue at this level (forfeits remaining debt)
g. No appeals
3. The Court of Quebec
a. All cases up to $85000
b. Except alimentary pension and Federal cases (Child support, divorce)
c. Appeals to Quebec Court of Appeal
d. No appeals for cases under $60000 (Exception: new or real societal problem)
4. Superior Court
a. Court of first instance (New cases)
b. All cases over $85000
c. All cases not assigned to other courts
5. Court of Appeal (Each province has a court of appeal)
a. 7 judges (3, 5 or 7 will hear a case)
b. Decisions based on majority present
c. Apply for leave (permission) to be heard
d. Can argue error of law or error of fact
e. No new evidence
Power of Court of Appeal
· Hold judgement
· Replace judgement and give their own decision
· Send it back to lower courts (Restart the case)
SCC:
· Ont CA
· Qc CA
· NFLCA
6. The Supreme Court of Canada
a. 9 judges (3,5,7 or 9)
b. 3 from Quebec
c. With leave (permission)
d. Error of Law or Error of Fact
(Same power as Court of Appeal)
7. Administrative tribunals (Boards)
a. Enacted by administrative regulations
b. Internal review mechanism of Administrative decisions
c. No appeals usually

The Legal Profession
1) Judges
a. Selected by government
b. The court system is adversarial not inquisitive, except Small Claims Court
2) Lawyers
a. Must be Member of the Quebec Bar
b. The Legal Profession
3) Notaries
a. Can’t represent in court, except non-contested issues (Only one that can represent you are lawyers and yourself)
b. Exclusive right to prepare certain contracts
c. Produce authentic documents, which “make proof of their own contents”
4) Arbitrators / Mediators (Don’t need to be lawyers)
a. Can’t represent in court
b. Objective third party
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Is Democracy Perfect, Fair, Flawed?
· Democracy has challenges due to:
1. Diverging opinions on issues with majority rule over minorities
2. Trying to balance individual rights with societal objectives
· Charters aim to keep a balance between individual rights and societal objectives

Entrenched rights (Within the foundation)
· The Constitution Act, 1982, included the Canadian Charter of Rights and Freedoms
· The charter was built within the foundation (entrenched) in the Constitution, thus rights protected
 To change:
· Statute – Simple majority
· Charter – Constitutional amendment (7/50 Formula – 7 provinces have to agree and have at least 50% in their borders)

Application
· Government must respect the Charter (Section 32(1))
· Which government? All levels. Ex: Schools, hospital, police, politicians (Any job related with the government) 
· Federal
· Provincial
· Municipal
· Any government associated organizations and employee
· But violations between private individuals are not protected

Limitations
1. The Notwithstanding Clause (s.33)
a. Government can limit rights found in s.2 and s.7 – 15
b. Must renew the limitation every five years (sunset clause)
2. The Oakes Test (s.1)
a. Section 1 of the Charter allows government to limit rights if it can demonstrate

Oakes Test
1) The objective of the limit has a strong societal importance
2) Must show that the “means” chosen is the least intrusive

Oakes Case Fact
· Oakes, was charged with possession of a narcotic for the purpose of trafficking
· Oakes argued he had bought the ten vials of hashish oil for his own use
· Oakes challenged the validity of s.8 of the Narcotic Control Act, which imposed a burden on an accused to prove that he was intending traffic
· Argued that this s.8 reverse onus violates the presumption of innocence contained in s.11(d) of the Charter
· You be the judge. Apply the test:

Difference between Quebec and Canadian Charters
1) QC can also be used for violations between private individuals (wider scope of usage)
2) QC not entrenched in a Constitution so easier to change 

Protected Rights
1. Fundamental Freedoms and Rights (s.1-9)
a. S.1 Right to life and security
b. S.2 Right to assistance (Have to help)
i. Except for fear or other valid reason
c. S.3 Freedom of expression, opinion and religion, right to associate
i. Not absolute rights  Why? Cannot intrude someone else’s rights
ii. Expression limited in hate, libel, public image
iii. Religion also limited for security, order, other’s right
d. S.4 Safeguard of dignity and privacy
i. When can you take somebodies picture? It depends…
1. It’s a public figure
2. It’s a newsworthy event
3. You have permission

2. Protection from discrimination (s.10-20.1)
a. S.10 Discrimination defined as:
i. An act that nullifies or impairs a right
ii. But, only rights listed are protected
b. S.11 No discriminatory symbols or signs
c. S.12 Can’t refuse to contracts based on discrimination
d. S.13 Discriminatory clauses in contracts are void
e. S.15 Can’t deny access to public place
i. Unless “undue hardship” proven
f. S.16 No employment related discrimination allowed
g. S.18.1 No obligatory S.10 questions in application forms and interviews, except if: 
i. Aptitude and qualifications related (s.20)
ii. Based on affirmative action program (balance their different “cultures?”)
h. S.18.2 Can’t discriminate against job applicants due to past criminal record if:
i. No related to job (Ex: bus driving and shoplifting but drinking and driving) 
ii. Obtained a pardon (clear from criminal record but meeehh)
i. S.19 Equal pay for equal work, except if:
i. Based on aptitudes and qualifications
ii. Based on pay equity plans
j. S.20 Can discriminate in hiring if:
i. Based on aptitudes and qualifications
ii. If a community or religious organization (Ex: non-profit organization)
k. S.20.1 Insurance and retirement plans can discriminate
i. Ex: Car insurance – Men vs women

Enforcement
· Section 49 allows victims to sue for:
· Injunction (cessation of violation)
· Material damages
· Damaged property
· Moral damages (show proof)
· Distress
· Punitive damages (damages to teach a lesson)
· Preventive role
· Has to be intentional
· Award based on: Gravity of fault & debtor’s financial situation (insurance?)
· Not has been found guilty in Criminal Court. If found, then cannot ask for punitive damages. Cannot punish him twice basically.

Limitations
· Section 9.1 allows government to limit rights: (justifiable and reasonable)
· Set out in sections 1 to 9
· Government has to justify limits under Oakes Test principles

Cases
Multani vs. Commission scolaire Marguerite-Bourgeoys
Legal issue: s.3 and 9.1 Que. Charter, s.1 Cdn. Charter
Case facts? Kid brings religious knife (kirpan) to school
· Superior Court 
· Declaratory judgement allowing kirpan with conditions
· Court of Appeal
· Religion neither unique nor capricious
· But not absolute
· Applied s.1 Canadian charter and art. 9.1 Quebec Charter
· Additionally stated Administrative Law (final decision)
· Supreme Court
· Administrative law not relevant because violation of Charter
· Appeal Court made a mistake in applying reasonable standard
· Religion tolerance important Canadian value
· Safety facts + conditions = reasonable limits

Syndicat Northcrest vs Amselem
Legal issue: s.3 and 9.1 Que. Charter
Case facts? Place religious stuff on the balcony of their condos. Owner doesn’t want them and families sue. Court decides that they cannot but their religious stuff because, 
· Create a safety issue and it lowers the value of the property.
· Family used 9.1 has defence
· By buying it, they limited themselves because condos are common property

Supreme Court (5 vs. 2 judges)
· Family won by one judge

R. v. Kapp (2008)
Legal Issue: s. 15(2) Cdn. Charter “amelioration of conditions”
Case facts?
· Communal fishing license to three aboriginal bands
· Exclusive right to fish for 24 hours in the Fraser River
· Appellants argued discrimination under s. 15
· Fishers were not happy because they cannot fish there
· Fishers are consuming for their own fish

Decision?
· Not every distinctive is discriminatory
· Program designed to ameliorate the disadvantaged doesn’t mean reverse discrimination

Therrien vs. The Minister of Justice
Legal Issue: s.18.1 and 18.2 Que. Charter
Case facts?
· 1970, Therrien sentenced to one year in prison for assisting four FLQ members (terrorist group – helped people evade and hid them to evade justice)
· Practiced law between 1976 and 1996
· Pardoned in 1987
· Tired 5 times between 1989 – 1996 to be appointed judge
· Appointed judge in 1996 (did not reveal)
· Record discovered and removal process started
· Therrien argued violation of 18.1 and 18.2
· Court found s. 18.1 not valid because criminal record not in art. 10 list
· Court found 18.2 not valid because of “the nature, characteristics and requirements of the office”
· Court also found non-discrimination via art. 30


British Columbia vs. BCGSEU
Legal Issue: s. 20 Que. Charter

Case facts?
· Seven years ago, Meiorin was hired BC forest firefighter
· Was fired three years later due to new fitness tests
· She passes three of the tests but failed to run by 49.4 seconds
· The issue: aerobic standard and discrimination (standard is way too high)
· Court found need for three-step test to determine a discriminatory standard is a bona fide occupational requirement (BFOR)
· BFOR TEST
· Step 1: Is the standard rationally connected to the job performance (yes)
· Step 2: Was it adopted in good faith? (yes)
· Step 3: Demonstrate the standard is reasonable necessary (no, because the test is too harsh and standards are too high – too many failed including men)
· Accommodating individual would impose undue hardship upon the employer
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Contract
	Definition: A contract is an agreement of wills by which one or several persons obligate themselves to one or several other persons to perform a prestation (art. 1378 CCQ)
	Ex: Buy book, get a haircut

Types of contracts

(art. 1379)
Contract of adhesion  1 side negotiate (Ex: Donation)
v.
Contract by mutual agreement  2 sides negotiate (set the terms)

(art. 1380)
Synallagmatic contracts  2 sides have to perform an act based on the contract
v.
Unilateral contracts  1 side has to perform an act based on the contract (they do not need to do something to you) (Ex: Donation)

(art. 1381)
Onerous contracts  Has value or money
v.
Gratuitous contracts  Free service or action (most likely time) (Ex: volunteering) 

(art. 1382)
Commutative contracts  
v.
Aleatory contracts  Like farms, don’t know how many they will produce each year (uncertainty of conclusion) (Ex: lottery ticket)

(art. 1383)
Contract of instantaneous performance  Performed now but nothing later (Buying form a store and leaving)
v.
Contract of successive performance  Ex: Donating every month

(art. 1384)
Consumer contracts  Contract between merchant and consumer

Ex: Hydro Quebec contract
· Adhesion: No negotiating (already set rate)
· Synallagmatic: You pay, they provide electricity
· Onerous: Money involved
· Aleatory: Based on usage, so don’t know how much you’re using (changes by monthly)
· Successive performance: Continue to pay

Conditions of formation
Exchange (art. 1985)
· Exchange of consent
· Express or tacit (Express  say it, tacit  something sublimes like moving head up and down saying yes)

Offer and acceptance (art. 1387, 1390)
	Offer
· If no term  ends in a reasonable time
· With term  expires on date set
Acceptance
· Contract is formed upon acceptance
· If acceptance doesn’t equal offer then it’s a counter-offer
· Silence not equal to acceptance

Capacity (art. 1398)
Minors:
· 14 yrs+ can contract for employment or work
· All minors can contract for usual needs (Ex: buy cafeteria lunch or buy bus ticket)
· Tutors for rest (usually parents)
Adults:
· Inapt adults can’t contract
· Protective supervision


Cases 
TRM Copy vs Copiscope
· Court decision
· Appeal court found non-competition clause illegal
· Found it to be a contract of adhesion which must be read in favour of agreeing party
· Therefore temporary injunction request does not pass three steps test (Serious, irreparable damages, balance)

Peter v. Fiasche
· Case facts
· 
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Introduction

A. Definition – Mandate
a. Mandate is a contract by which a person, the mandator, empowers another person, the mandatory, to represent him in the performance of a juridical act with a third person, and the mandatary, by his acceptance, binds himself to exercise the power. “Power of attorney”
B. Characteristics
a. Objective
i. Representation for legal acts (art. 2130)
ii. Protection due to incapacity (art. 2131)
b. Formation (art. 2132)
i. Express of tacit
ii. Tacit – acts or silence
c. Remuneration (art. 2133)
i. Between two people = presumed free
ii. Professional mandate = onerous (paid)
d. Scope (art. 2135)
i. Special mandates – for specific business
ii. General mandates – for all business but simple administration (no selling or purchase without permission)
iii. Express + Inferred powers also (art. 2136)
iv. Professional mandates – inferred (art. 2137)

Obligation between parties

A. Mandatary Obligations (art. 2138-2148) - Agent
a. Perform properly (art. 2138)
i. Prudently & diligent
ii. Honestly & faithfully
iii. No conflict of interest
1. Acceptance of many mandates (art. 2143)
b. Keep informed (art. 2139)
c. Personal performance (perform the work themselves)
i. Perform in person unless authorized (art. 2140)
ii. Appoint third person in urgency (art. 2140 par. 2)
1. Mandatory responsible for third part acts (art. 2141) – Responsible for better or worst of what that third person does
iii. Assistance (art. 2142)
1. Remains liable to mandatory for acts
d. Exercising powers
i. If many mandataries = act jointly + solidarity (art. 2144, 2145)
e. Benefit from mandate
i. May not use information or property from mandate (art. 2146)
1. Except if mandatory consents, law allows or mandate orders
2. May not use third party to benefit from mandate (art. 2147)
f. Liability
i. Set by law above
ii. But can be reduced if gratuitous mandate (art. 2148)
g. Closing of mandate
i. Render account + return property (art. 2184)
ii. Deduct + retain property until payment (art. 2185)
B. Mandator obligations (art. 2149-2156)
a. Cooperate
i. Help mandatary complete mandate (art. 2149)
ii. Advance expenses + interest (art. 2150, 2151)
b. Pay
i. Art. 2150
ii. Even if mandate not successful, if no fault (art. 2155)
c. Liability to Mandatory
i. If several mandators – solidarity (art. 2156)
ii. Discharge once work completed (art. 2152)
iii. Injuries (art. 2154) – Material too
iv. Not liable to mandatary for acts outside mandate, except: 
1. If approves (art. 2152 par. 2)
2. Mandatary did not know mandate ended (art. 2152 par. 2)
3. Acts more advantageous (art. 2153)

Obligation toward third parties
A. Mandatary obligations (art. 2157-2159)
a. Mandator liable for acts/Agreements (art. 2157)
i. Except if acts in own name
b. Personally, liable if exceeds mandate (art. 2158)
i. Except if:
1. Mandator ratifies
2. Third party knew limits of mandate
B. Mandator obligations (art. 2160-2165)
a. Mandator liable for acts (art. 2160)
b. May repudiate substitutes and acts (art. 2161)
c. Liable for acts after end of mandate (art. 2162)
i. Were necessary
ii. If third party did not know mandate ended
d. Liable for presumed mandatary (art. 2163)
e. Liable for injuries (art. 2164)

Case
Dowell v. Hay-Ellis (notary)
Case facts
· Joseph in bankruptcy protection
· Dowell acts as front man to buy property for $15k
· Dowell mandates Joseph to manage property
· Monies set up in trust account managed by Ellis
· Ellis blindly signed off on every invoice from Joseph
· Dowell claims $69k in non-property related payments
Court decision
· Dowel was only front man
· But remained liable of unverified invoices
· Found payments of unverified invoices
· Ellis actions contradict art. 2138
· Ellis was not prudent or diligent as mandatary (notary)

Wong v. Leung
Case facts
· Pas Sang Investments mandates Leung to manage 15-unit apartment building
· Mandated to collect rent, pay expenses and submit accounting reports
· Leung failed to deposit collected rents and pay gas bills
· Building was seized and sold to pay gas bill
· Remaining funds sent to Pak Sang in care of Leung produced a fake letter with these directions
Court decision
· Leung failed on duty of:
· Prudence, diligence, honesty and faithfulness (art. 2138)
· Providing information (art. 2139)
· Not using mandatory property for personal benefit (art. 2146)
· Leung failed the mandate “principle of confidence” the mandatory has in the mandatary (too much trust in that case)
· Confidence is heavier when mandatory is more vulnerable due to lack of experience and understanding
· Ordered payment for building and rent
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Definition – Enterprise?
The carrying on by one or more persons of an organized economic activity, whether or not it is commercial in nature, consisting of producing, administering or alienating property, or providing a service, constitutes the carrying on of an enterprise. (art. 1525)
Forms of business
· Sole proprietorship
· Partnership
· Corporation

Sole proprietorship

Definition?
· An enterprise or a business venture by one single individual
· There is no separate legal entity, one in the same

Characteristics
1. Start-up
a. No need to register if use own name (If don’t have to register)
b. Bypass $30,000 sales so no tax
c. Regulation require registration
2. Liability
a. Unlimited (Debt is all you so your assets are at risk)
3. Ownership
a. 100%
4. Profit
a. Owner all responsible
5. Management
a. Can hire somebody to help but you are responsible and have to have the final word
6. Ownership transfer
a. Cannot sell yourself but sell the assets (goodwill, credits, debts, etc.)
7. Termination
a. Ez and can declare bankruptcy (or die)

Partnership

Definition?
· An enterprise or a business venture entered into by two or more individuals 
· There is no separate legal entity, one in the same

Charateristics
1. Start-up
a. Partnership declaration
b. Partnership agreement
2. Liability
a. Unlimited
b. Even if PA
c. Except limited partner (partner who is an investor
3. Ownership
a. Depending of the agreement
4. Profit
5. Management
6. Ownership Transfer
7. Termination

Corporation

Definition?
· An organization that is a legal person separate from its owner
· Own patrimony (the moment you born, you own a patrimony and the moment you die, they carry on)
· Therefore, limited liability
· Full enjoyment of all civil rights
· Including Canadian Charter and Quebec Charter
· Except administration over people

Characteristics
1. Start-up
a. Fed. V. Prov.
b. Form of corporation
i. Private v. Public (Can stay private with as many shareholders you would like)
c. Determine by-laws
i. Internal rules stating how:
1. It may borrow money
2. Issue bonds
3. Elect directors and officers
4. Hold meetings of shareholders
d. Identify principle place of business
e. Select name
i. Options
1. Designated Numbered Company (s.11(2))
a. 101010 Canada Inc.
2. Reserving Name (s.11(1))
a. New or converting
ii. Use of Name
1. Must have legal element (s.10(1))
a. Incorporated (Inc.), Corporation (Corp.), Limited (Ltd.), Société par actions de régime fédéral (SARF)
2. Alternate name in English/French (s.10(3))
a. If combined version, must use Inc.
3. Trade Name (s.10(3))
a. Can use name other than legal name
b. But no use of legal element
iii. Prohibited Names (s.12)
1. Reserved name
2. Confusing name (deceptive or misleading)
a. Exceptions:
i. Inactive for 2 years
ii. Permission
3. Lacking distinctiveness
a. Daycare Inc. – Too general
b. Need Daycare Sunshine Inc.
2. Corporation
a. Start-Up
b. Liability
i. Liability for activities pre-incorporation (s. 14 CBCA)
1. Personally liable
a. Except if:
i. Incorporation adopts (s.14(2))
ii. Provided in written contract with creditor (s.14(4))
ii. Shareholder:
1. Limited liability to investment
2. Incorporation acts don’t bind them (art. 309 CCQ)
a. Except if:
i. For promises to Inc. (art. 315 CCQ)
ii. Fraud against Inc. (art. 326 CCQ)
iii. Corporate Veil (art. 317 CCQ)
iv. Unanimous Shareholders agreement
3. Common Shares
a. Voting right
b. Last in line for dividends
4. Preferred Shares
a. No voting rights
b. Higher dividend rate + priority
5. Note: Common and preferred terms are not legal terms. Lar recognizes Class of Shares, such as Class “A”, Class “B”, etc.
iii. Profit - Dividends
iv. Management
1. Board of directors – Qualifications
a. Anybody can be a Director except
i. Under 18
ii. Not apt
iii. Legal persons
iv. Bankrupt
b. Characteristics
i. Oversees and set policy for the company
ii. Any amount of directors
iii. Minimum 25% Canadian and more than 50% in restricted industry (Culture: movies, music)
iv. BD’s not necessary if one shareholder for Quebec Inc.
v. If publicly traded then minimum 3 BD’s
vi. Sec. 122 CBCA Fiduciary Duty + Care
vii. No personal liability, except:
1. No personal liability, except:
a. Failure to disclose conflict of interest
b. For up to 6 months of unpaid wages to employees
c. Payment of dividends rendering corporation bankrupt
d. Issuing shares in consideration below market value
e. Issue shares without payment (except Quebec)
2. Officers
a. Appointed by Board of Directors
3. Shareholders
a. Possible to take over management role through a Unanimous Shareholder agreement 
c. Ownership Transfer
i. Sell shares if public (easy but if private harder but possible)
d. Termination

Cases

Peoples Department Stores Inc. v. Wise
Case facts:
· Wise Inc. buys Peoples
· Both companies were owned by the Wise brothers and were the Directors
· Both companies were in financial difficulty and inventory issues
· The two company’s operations were consolidated
· A policy was adopted to favour the inventory of Wise
· Both companies were forced into bankruptcy
· Not enough value to pay creditors
· Creditors sued Directors claiming fiduciary duty to creditors similar to that
of the statutory fiduciary duty to the company (s. 122(1) CBCA)

Court decision:
· Directors owe a duty of care but not fiduciary to creditors
· Fiduciary duty is to company and no evidence Directors committed fraud or were disloyal
· Duty of care was met by Directors therefore not liable towards creditors
· Court found Directors acted in the best interest of the corporations
· Tried to solve inventory issue and failed
· Directors decisions must be reasonable not perfect
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The individual contract
The Quebec Civil Code
· Employee obligations (art. 2088)
· Loyalty
· Reasonable time
· Determined by post responsibilities
· Balance with need to make a living
· Expect
· Reputation and private information of individual
· Restrictive or non-competition clause

Non-Competition Clause (art. 2089)

Conditions
· Must be writing and express
· Employer burden of proof
· Not enforceable if unreasonable departure – force out or bad environment
· Reasonable restriction on:
· Work limitations
· Territory restriction
· Time restriction

Termination of contract
1. When fixed contract ends
a. Except for tacit renewal
i. If continue working for 5 days
ii. No objections
2. By agreement
3. By notice
a. Must be an indeterminate contract
Civil Code Notice (art. 2091)
Notice calculated on the:
· Nature of employment
· Duration of employment
· Age of employee – older = more responsibilities
· Time required to find a job – recession

BUT
No notice necessary if for serious reason (art. 2094)


Labour Standards Act Notice (s.82) (not for senior managers)
Notice calculated on length of employment
· Between 3 months and 1 year – 1 week
· Between 1 and 5 years – 2 weeks
· Between 5 and 10 years – 4 weeks
· Over 10 years – 8 weeks

No notice necessary if:
· Less than 3 months of work
· Fixed term contract
· Employee committed serious fault
· Superior force – act of nature

4. Death (art. 2093)
a. Of employee
b. Of the employer depending on circumstances
5. Superior force
a. Contract ends upon natural disasters
6. Sale of business (art. 2097) -  does not entail a contract ends
a. Contract continues even after sale, merger or succession
7. For good and sufficient cause based on:
a. Financial health of business
b. Restructuring of business
c. Employee shortcomings (as relate to responsibilities)

The Quebec Labour Standards Act

Hours of work (s.52, 55, 58)
· Max 40 hours (s.52)
· Overtime is paid at time and-one-half or vacation time if (s.55)
· Employee requests or
· Past of collective agreement
· Call-in Pay is minimum 3 hours (s.58)

Paid vacation (s.67-69, 72)
· Less than 1 year of service = 1 day per month / max 2 weeks (s.67)
· Between 1 and 5 years of service = 2 weeks (s.68)
· Between 5 and more service = 3 weeks (s.69)
· Must know annual leave 4 weeks in advance s.72)

Principle liable = Employer liable

Hasanie v. Kaufel Groupe Ltd
Judgement
· Plaintiff did not prove actions were authorized
· Plaintiff did not meet burden of proof to counter disloyalty claim
· Reorganization doesn’t mean constructive dismissal
· Plaintiff act created conflict of interest, thus disloyalty
· Failure of “fiduciary duty” (Responsibility towards the employer based on diligence and prudence)
· Thus could fire without notice

Copyfax Inc. V. Lambert
Judgement
· Test: “Balance of Convenience – Inconvenience”
· Since was a contract of adhesion
· Since was an abusive clause
· Found Test favours defendant

Dubé v. Volcano technologies
Judgement
· LSA clause drafted for floor employees
· Mgt excluded from LSA
· Clause applying LSA must be clear
· Mere reference to LSA not renunciation of art. 2091 rights
· Thus art. 2091,

King v. Biochem
Judgement
· Found no written warning and verbal unsubstantiated
· Found King was seen as a good employee
· Rules:
· Employer has right to terminate employment for cause
· Must give warnings before
· Employer has burden of proof to explain its reasons
· Found defendant failed burden

Got $240,000

Cabiakman v. Industrial Alliance Life Insurance
Court decision
· Could have fired under art. 2094 for reputation of employer
· Court found employer had right to suspend under the principle of Administrative Suspension Powers
· But in violation of art. 2087 for failure to pay for work
· Therefore suspension without pay not justifiable (Could have fired him but didn’t)
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Civil liability
Description
· The principle of civil liability holds that people must be held accountable for the consequences of their actions
· This includes liability for other’s actions or harm caused by things

Caused real damages
Bodily
Physical
Moral
Persons’s reputation
Psychological
Material
Property

Assessment of damages
Present damages
Sustained losses
Profit losses
Future damages

Punitive damages
· If intentional harm
· No double punishment

Causal Link
· There must be a direct association between the fault and the damages
· Must prove to court

Defences?
· Victim’s actions
· Victim accepts risk (art. 1477)
· Victim’s fault – proportion of damages (art. 1478 par. 2)
· Victim aggravates damages / Injuries (art. 1479)
· Good Samaritan intention (art. 1471)
· Someone caused damages in the process of helping others
· Damages were not intentional or for gross fault
· Superior force (art. 1470)
· An unforeseeable and unstoppable act
· Another person made it worse (novus actus interveniens) (art. 1470)
· The fault of another weights heavier than their own fault
· Beaudoin c. T.W. Hand Fireworks (1961)

Liability of Parent (art. 1459)
· Conditions:
· A minor under authority
· Damages by act or fault caused by the minor
· Defence:
· Adequate surveillance
· Proper education

Liability of non-parent (art. 1460) – Not parent like teacher or bus driver
· Conditions:
· A minor under delegated authority
· Damages by act or fault caused by minor
· Defence:
· Adequate surveillance
· Free

Liability of employees (art. 1463)
· Conditions:
· Agent under control of principle
· Damage caused in pursuit of function
· Defence
· Employee was acting for own benefit
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International business ethics
Canadian law vs. foreign law
· Canadian law usually stringent than in a foreign country
· What role should a business play?
· Ignore Canadian law?
· Impose its ethical standards?
· Voluntary adoption of Canadian standards?

United Nations Global Compact (UNGC)
· 8000 companies, 4000 non-business entities from 170 countries
· 10 principles in human rights, labour, environment and anti-corruption

Extra-Territorial (What happens when law is different in other countries?)
If we have a law here, we apply it to other countries = set standards, keep standards

Resolving ethical issue
1. Put in place an internal process to address issues
2. Weigh interest of stakeholders
3. Institute a proactive approach with guidelines

Professional standards and corporate codes of conduct
Professional standards of conduct
1. Objectivity
2. Compliance
3. Confidentiality
4. Duty of care (fiduciary duty)
5. Conflict of interest

What?
· Set out acceptable rules and guideline for employees
· Management leads by example
· Content?
· Professional Standards +
· Gift issues
· Whistle blowing (internal/external)

Responsible investing
Investing with ethical standards

Corporate governance
What?
· How company are managed
· The setting up of ethical procedures and controls over relationship between Board, officers and shareholders
· Steps:
· Promotion of autonomous external Directors
· Board Chair not be the CEO
· Select qualified Board members
· Transparency






