
LAW 529 Employment and Labour Law 
CLASS NOTES 2018

LAW 529 – January 17 – Class 1 – Administrative Matters
· Solving a legal question:
· What are the facts? 
· What are the relevant legal issues?
· Discuss the law relevant to the issue
· Apply the law to the facts
[image: fg02_01]
· Most employment law statues have separate officials/tribunals to deal with any complaints of contravention
· The court system and law generally are founded on precedence and the and the judicial doctrine of stare decisis (to stand by things decided)
· Lower courts in hierarchy must abide by higher courts interpretations
· The courts generally are involved only in appeals from tribunal decisions (exceptions: wrongful dismissal claims)
Constitution
· Dominant source of Canadian law; all legislation and common law must conform
· Act 1867: established Canada’s system of government including division of powers
· Act 1982: established and confirmed the essential rights and freedoms of all Canadians
 

· Equality Rights [S. 15]
· (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.” 
· (2) Describes an exception for affirmative action programs targeted at disadvantaged groups.
· Rights Guaranteed Equally to Both Sexes [S. 28]
· “Notwithstanding anything in this Charter, the rights and freedoms referred to in it are guaranteed equally to male and female persons
· Limitations [s. 32]
· interpreted by the Supreme Court of Canada to mean that the Charter applies only to government, or government-relied-upon, action and not to strictly private matters.
· Notwithstanding Clause [S. 33. (1)]
· (1) Parliament or the legislature of a province may expressly declare in an Act of Parliament or of the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a provision included in section 2 or sections 7 to 15 of this Charter.”
· (3) Declaration made under subsection 1 is done after 5 years
· (4) parliament/legislature may re-enact declaration made in (1)
· Limitations [S. 1]
· “The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.”
· R. v. Oakes, [1986] SCC; The SCC established a three-part test for determining whether a violation of the Charter was justifiable under S. 1 as follows:
· Does it enforce or reflect an important societal concern? “Trivial” objectives will not warrant overriding a Charter right.
· Was the limitation on Charter rights minimal?
· Is the limitation precise as to the prohibited conduct?
· Most relevant Charter provisions to the law of work:
· S. 1 – Guarantee of Rights and Freedoms
· S. 2 – Fundamental Freedoms
· S. 6 – Mobility Rights
· S. 15 – Equality Rights
· * so you can ask:
· was there a violation of the charter by some government/gov. relied upon action?
· If yes, was it justifiable under section 1 – reasonable limit?
· ** The courts in making Charter decisions are making social policy. They are key players in determining Canadian social values
Common Law
· settled/accepted legal rights & obligations arise out of court decisions. Common law is source of law for contracts & torts
· common law relating to employment contracts compromise the court decisions regarding actions for breach of contract
· court is required to follow outcome of earlier decision of a higher court within the same judicial hierarchy (for consistency & predictability)
· common law principle/standard cannot negate or override a statue/regulation/constitution
· TORT: legal wrong committed by a person causing loss, damage, or some other compensable hard to another person (includes corporations)
· Tort is failure to fulfill private duty imposed by law; breach of duty under a contract is not a tort, it is a breach of contract.
· Intentional tort
· Intentionally undertaken act by a person causing injury or damage
· Negligence 
· Careless act causing injury/damage/loss (no intent necessary)
Statues and Regulations 
· Employment laws are passed by parliament/Ontario legislature
· Laws are passed by government to protect workers from bargaining power of employers
· Statutes and regulations are enforced through gov. inspection and complaint systems
· Expert tribunals deal with complaints; courts only review decisions on appeal
· Notable Employment and Labour Law Statutes:
· Employment Standards Act
· Minimum terms of employment (e.g., pay, overtime pay, hours of work, vacation entitlement)
· Labour Relations Act
· Employees’ right to organize, the collective bargaining process, etc.
· Occupational Health and Safety Act
· Workplace health/safety requirements
· Human Rights Code
· Prohibited grounds of discrimination in employment
· Workplace Safety and Insurance Act
· Compensation and benefits for a work-related injury or disease
· Personal Information Protection and Electronic Documents Act (PIPEDA)
· Rules governing the collection, access to, use and disclosure of personal information by corporations
Collective Bargaining Regime
· This is the legal process by which workers can collectively work for better terms/conditions of their employment
· Collective agreement replaces individual contact of employment. Includes:
· Statutory rules/regulations governing the formation of unions
· Collectively bargained rights and obligations in agreements. Enforced by labour boards & arbitrators
· Torts relating to picketing/strikes are enforced by the courts

LAW 529 – January 24 – Class 2 – Who is an Employee?
Defining “Employee”
· Purpose of the statute is to identify who classifies as an employee 
· Case discusses what is required of an employee; what degree of control is held over the individual by the employer?
· Also decided by who owns tools; how great is your risk of loss?
· Is the work of the individual an integral part of the business? (u r employee, as opposed to an independent contractor)
· ** most important question is: is the services being performed in business on his own account
· other factors to consider 
· how much does the employer control the workers’ activities? 
· who provides equipment
· can worker hire helpers
· what is degree of financial risk
· what is worker’s opportunity for profit
· The definition of “employee” may be broadened or narrowed in a worker statute or regulation.
· Broadened under labor legislation to include “dependent contractors”;
· Narrowed under employment standards legislation to exclude “managers” and other prescribed categories of workers from certain entitlements.
· Under the ESA, employers cannot misclassify employees as independent contractors; onus is on employer in the event of a dispute to prove the status of an employee
· Temporary, seasonal and part-time individuals are going to be classified as an employee and are entitled to the same pay as full-time employees for the same job 
· Dependent contractors: intermediate state between employee and independent contractor 
· Economically dependent on employer
· Recognized for purposes of the right to collectively bargain; and for the extension of certain employment rights and benefits
Common Law
· Common law is concerned with honesty in hiring, by employer and the applicant
· Statutory and regulatory regime is concerned with discrimination in hiring (colour, religion, gender, etc.)
· 3 torts:	
· deceit/fraudulent misrepresentation be prospective employer
· employer tells applicant something known to not be true; applicant relies on that lie to some extent to accept job offer; applicant suffers a loss
· employer can be sued for deceit (tort) or fraudulent misrepresentation (contract)
· negligent misrepresentation by prospective employer
· the employer misleads the applicant or tells them something that is not true (does not require intention)
· misrepresentation by job applicant
· individual lied about his/her credentials or experience during hiring process 
· if the lie is material/essential to the person’s position/qualifications for the job (ex. Licence to practice medicine or law); or to the integrity and representation of the employer; it may be cause for dismissal 
Discrimination
· there is nothing in common law that states you cannot discriminate; it is only written into legislation
· 14 human rights codes (Canada, 10 provinces and 3 territories)
· enforcement is complaint-based with broad remedial powers (goes beyond what is typically considered an employee)
· *important to identify if the particular case risen of discrimination is one of the prohibited grounds*
· Ontario Human Rights Code: 1962, first anti-discrimination statute; applies only to employees in Ontario who do not work for national organizations (Airlines, banks, etc.) who are governed by Canadian HRA
1. Activities covered:
· Employment, accommodation, delivery of goods and services, contracts, vocational associations/trade unions
· Prohibited grounds of discrimination in employment [S. 5. (1)].
1. “Every person has a right to equal treatment with respect to employment without discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed (religion), sex, sexual orientation, gender identity, gender expression, age, record of offences, marital status, family status or disability.” 
· A claim of discrimination must be within the prohibited grounds
· Discrimination is not defined in code; it includes both direct and indirect
· Direct: intentional application of a rule/standard that discriminates on a prohibited ground of discrimination
· Indirect: application of rule/standard, practice policy that unintentionally results in discriminatory treatment of certain groups or individuals
1. onus is on employer to prove a particular day/necessity of business operations as required of a particular employee; and could they not have accommodated this particular employee without undue hardship
· all HRC’s have specific provisions stating that employers cannot discriminate in advertising and interviewing an application forms; also cannot blame an employment agency; no questions can address prohibited grounds of discrimination (e.g. Are you 18 or older?)
· Analytical Process: 
1. Has the complainant established a prima facie case of discrimination? If yes;
2. Is the discrimination permitted by one of the statutory defenses under the code? (class 5)

LAW 529 – January 31 – Class 3 – The Employment Contract 
· Employee-employer relationship is contractual; requires 
· Capacity to contract 
· Intention to create a contract
· Offer and acceptance
· Exchange of consideration
· Employment contracts: verbal, then offer letter including details, then comprehensive written contract
Capacity to Contract
· Age
· Law presumes that contracts with persons under 18 are void
· Rebuttable if contract is beneficial to minor
· Mental Capacity
· If personal is legally declared to lack mental capacity, contract is void and unenforceable 
· If there is no legal declaration, contract is voidable if they lacked mental capacity at the time of contracting; only if other party should have recognized the mental incapacity; contract must be voided in a reasonable time
Intention to Contract
· Mutual intention arises if a reasonable person would believe that the parties intended to create a legally enforceable agreement
· Reasonable standard is objective
· Not concerned with ACTUAL intention
Offer and Acceptance
· Presence of offer and acceptance is contextualized, factual determination 
· May be formal and self-evident, or may be determined from a review of all relevant facts
· By promise
· Promise exchanged for a promise; promise of employment on certain terms is exchanged for a promise to perform
· Acceptance must be unequivocal, on prescribed terms, and in response to offer (can be words or actions
· Silence is not acceptance
Mutual Consideration
· ‘exchange of value’ by the parties to the contract – NECESSARY
· party gives/promises to give a benefit to the other party
· Requirement for consideration is the distinguishing feature of the common law 
· Consideration must be provided by all parties to the contract; must be sufficient not necessarily equal 
· Employer promises wages and maybe benefits for work performed 
· Contract change
· For enforcement of contract change there must be fresh consideration exchanged
· (Stilk v. Myrick; Rejdak v. Fight Network Inc.)
Contract Terms
· contract typically is amalgam of express terms (verbal/written) and implied terms (statutory and common law)
· Ambiguity
· Contra Proferentem Rule: in event of ambiguity/uncertainty in contract terms, interpretation most favourable to non-drafting party prevails
· Typically, employer drafts
· Express Terms
· Typical terms are job description, compensation, benefits, hours/place of work
· Restrictive Covenants
· These are restrictions on an employee’s right to engage in employer’s business after termination of employment relationship
· Non-solicitation: restricts former employee’s right to solicit employer’s customers
· Non-disclosure: restricts former employee’s tight to disclose/use for other puposes the employer’s proprietary/confidential info
· Non-competition: restricts the right of former employee to compete with former employer
· **courts are sceptical of restrictive covenants as they infringe on rights 
· the essential principle
· employee’s freedom to work under/compete with employer is not to be restricted unless it can be shown that the restrictive covenant in contact meets reasonableness test
· Is it reasonable in regard to the interests of the parties directly involved and reasonable in regard to the interests of the public at large? 
· The onus resides with the employer to meet this test.
· Does the employer have a proprietary interest that is entitled to protection?
· Are the temporal (time) or spatial (geographic) features of the clause too broad?
· Is the scope and meaning of the clause clear and unambiguous?
· Could the proprietary interests of the employer have been adequately protected by a less restrictive clause?
· Term
· Some employment contracts have definite terms, others ae indefinite
· Indefinite term contracts may indicate the notice that employee will be given if terminated without just cause
· Termination clause must at least provide minimum statutory notice
· If there is no termination provision, the common law provides that employee is entitled to reasonable notice or payment
· Ancillary Documents
· Corporate Policies
· Employers assume that employees are legally bound to their corporate policies and other ancillary documents (e.g., employee handbook).
· Implied Terms
· Common law terms are “read into” the contract to make it sensible
· Implications can be “by fact” (presumed intention of the parties) or “by law” (a duty that should be imposed in view of the nature of the contract)
· Statutory and regulatory requirements (Acts and Codes) are implied in employment contracts
Modifying Employment Contracts
· Neither employee nor employer has automatic right to change employment contract
· Contract Amendment Provision	
· The provision for amending an employment contract may allow a unilateral change by either party/require that the parties agree on changes
· No Contract Amendment Provision
· For an enforceable agreement to change the employment contract, new consideration needed


LAW 529 – February 7 – Class 4 – The Employment Relationship
Regulating Wages and Hours of Work
· Primary statute is Employment Standards Act (2000), include minimum requirements only
· The employer is contractually bound to any greater right or benefit provided to the employee (cannot go backwards if worker already makes more than minimum)
· The ESA excludes certain categories of workers from minimum wage and entitlement to overtime pay.
· Certain categories of workers have a different minimum wage. (Ref. [O. Reg. 285/01, S. 5])
· Equal Pay for Equal Work Laws
· Require equal pay for “substantially similar work.”
· Equal Pay for Work of Equal Value Laws (Pay Equity)
· Address wage discrimination in female-dominated jobs. (Ref. applicable steps on pp. 281-82)
	Regulating Working Time	
· Ontario Employment Standards Act 2000
· Maximum hours that an employer can require an employee to work is 8hrs/day (or the employer-established regular work day) and 48hrs/week [Ss.17-21]
· Overtime must be paid 1.5 times the employee’s regular hourly rate of pay for each hour worked in excess of 44 hours in a week [s. 22. (1)]
· Regulations to the ESA outline a number of employment activities exempt from the overtime provisions (firefighters, IT professionals, managers)
· Permission to work overtime 
· To avoid liability for overtime pay, employers must ensure overtime-eligible employees do not work overtime
· The regulations to the ESA provide that overtime work shall have been performed where the employer has permitted it to be done
· By an agreement to vary, an employee may receive time off in lieu of overtime pay (it must equate to at least 1.5 hours of paid time off for each hour of overtime);
· Employees who perform work that is in part exempt from overtime pay are entitled to overtime pay for all work performed in a work week if the exempted work is less than one-half of their work time.
· Exemption for Supervisory or Managerial Employees
· Exemption from overtime pay remains in effect if they engage in non-managerial work, provided they do so on an irregular or exceptional basis.
Agreements to Vary
· The employer & employee may agree to modify certain prescribed employment standards
· The limitation on the daily and weekly hours
· The method of averaging weekly hours of work to determine entitlement of overtime pay
· The substitution of time off lieu of overtime pay
· The choice to take vacation time in increments of less than one week
· All agreements to vary must be in writing [S. 1. (3)]
· Electronic agreements are enforceable, provided the employee has clearly signified their acceptance
Public Holidays
· Except for certain essential-service occupations, employees are entitled to prescribed days off with pay [Ss. 24-32]
· Ontario has 9
· Certain occupations are exempt (hotels, hospitals, restaurants)
Vacation
· Employees are entitled to at least 2 weeks after completing 12 months of continuous service (3 weeks after 5 years per Fair Workplaces, Better Jobs Act (Bill148))
· If they leave their employment prior to the end of 12 months, they are entitled to vacation pay for their period of employment
· Can be taken separately/continuously (or as structured in an agreement to vary)
· Must be granted within 10 months of being earned (can be foregone as per employer-employee agreement [s. 41]
· Vacation pay
· Employee is entitled to receive pay while on vacation, at least 4% of wages including overtime public holiday and termination pay during 12-month period 
· Regulations prescribe numerous exemptions from the obligation to pay vacation pay [O. Reg. 285/01, S. 2]
Statutory Leaves
· The Fair Workplaces, Better Jobs Act (Bill 148) has made changes to the following statutory leaves:
· Pregnancy Leave [Ss. 46-47]
· Increased for employees who experience stillbirth or miscarriage from 6 to 12 weeks.
· Parental Leave [Ss. 48-49]
· Extended from 35 weeks to 61 weeks for employees who have taken pregnancy leave, and 37 to 63 weeks for those who have not.
· Personal Emergency Leave [S. 50]
· All employers must provide 10 days leave, two of which must be paid;
· Employers must not require a doctor’s note to support a leave request.
· Family Medical Leave [S. 49.1] 
· Increased from 8 weeks to up to 28 weeks in a 52-week period.
· Critical Illness Leave
· Replaces Critically Ill Child Care Leave;
· Maximum of 37 weeks in a 52-week period to care for a critically ill child who is a family member;
· Maximum of 17 weeks in a 52-week period to care for a critically ill adult who is a family member.
· Child Death Leave
· Replaces Crime-Related Child Death or Disappearance Leave;
· Employees are entitled to maximum 104 weeks following the death of a child, whether or not it is crime-related.
· Paid Domestic or Sexual Violence Leave
· The employee is entitled to leave where the employee or employee’s child experiences threat of or actual domestic or sexual violence;
· Each calendar year the employee is entitled to a maximum of 10 individual days of leave and up to 15 weeks of leave;
· The first five days are to be paid. The rest are unpaid.
· These leaves remain unchanged.
· Organ Donor Leave [S. 49.2]
· Family Caregiver Leave [S. 49.3]
· Emergency Leave, Declared Emergencies [S. 50.1]
· Reservist Leave [S. 50.2]
· Entitlement to and the terms of each leave are very precise 
· Employer benefits continue while the employee is on leave. Includes salary increases, accrual of seniority, or vacation entitlement 
· On completion of the leave, the employee is to be returned to the position previously held with the employer or provided with a comparable position if the previous one no longer exists.  [Ss. 51, 53]
		Privacy
· Right to privacy is historically not recognized as a distinct right under the common law
· In recent years there has been a growth in privacy legislation
· Much of this legislation is subject-matter related statutes (health info) or addresses the retention and rights of access to personal info
· Among the many privacy statutes, the most notable is the federal Personal Information Protection and Electronic Documents Act (PIPEDA)
· PIPEDA: covers personal info in the federally regulated private sector (banks, telecommunication companies, airlines, etc.)
· Ontario has no comparable legislation for the Ontario regulated private sector
· The purpose is to balance an individual’s right to have personal info kept private with an organization’s need to collect, use, and disclose personal info when necessary
· Personal Info: all info about an identifiable individual except for their name, title, business address and telephone number [s. 2. (1)]
· Individual consent is required for the collection, use or disclosure of personal information.
· Consent may be express or implied.
· Organizations must take precautions to safeguard personal information in their possession.
· “An organization may collect, use or disclose personal information only for purposes that a reasonable person would consider are appropriate in the circumstances.” [S. 5. (3)]
· privacy principles include: accountability, consent, accuracy, openness, challenging compliance, limiting use, disclosure, retention, identifying purposes, limiting collection, safeguards, individual access
· individuals have a right to gain access to their info and to challenge an organization’s treatment of it or its accuracy 
· individuals can complain to the Office of the Privacy Commissioner of Canada  
Intrusion upon seclusion
· Jones v. Tsige, 2012(ON CANADA) this case regarding privacy of bank statements is the case that instituted invasion of privacy law
· Elements of the tort of intrusion upon seclusion:
· Offending party must have invaded the victim’s private affairs or concerns without lawful justification
· The offending party’s conduct must be intentional/reckless
· A reasonable person would regard the invasion as highly offensive, causing distress/humiliation/anguish  
· Proof of harm (economic) is not necessary
· Damages for this tort include:
· Proven pecuniary loss;
· Damages for intangible harm 
· >$20,000
· In the words of the Court of Appeal, “Recognition of such a cause of action would amount to an incremental step that is consistent with the role of this court to develop the common law in a manner consistent with the changing needs of society.”

LAW 529 – February 14 – Class 5 – The Employment Relationship – Discrimination
· General Rule is: Canadian HRC requires the employer to maintain a workplace where no prohibited grounds of discrimination are violated
· Also, must be free from sexual harassment
· Discrimination: not defined in the Code; meaning has expanded over time from only intentional (direct) acts in standards, requirements, policies or other qualifications than unintentionally results in discrimination [S. 11]
· Indirect and constructive are used interchangeably 
· There are personal/group characteristics that prima facie cannot form basis for treatment or decision making within employment
· A sustainable claim must fall within the prohibited grounds (varies province to province)
· Discrimination prohibitions are only in legislation (no basis in common law, so can only be violated by government/employers)
· *illnesses that trivialize purpose of prohibited grounds of discrimination, so they do not qualify
Prohibited Grounds 
· Disability
· Mental and physical disabilities are included (drugs and alcohol qualify)
· Not every ailment qualifies (temporary or to-be-expected impairments)
· Sex
· Not defined, but interpreted to include pregnancy & transgendered people 
· Includes sexual harassment & citizenship
· Citizenship
· Creed
· Includes religious belief, not political
· Sexual Orientation
· LGBTQ & heterosexuals
· Age
· Effective Dc 21, 2006 age is defined as 18 and over (cap at 64 was removed)
· Record of Offences 
· Referrers to criminal offence for which pardon has been granted 
· Includes provincial offences 
· Marital Status 
· Status of being single, divorced, separated, common law, etc.
· Family Status
· Being in a parent/child relationship and actual identity of family members (mainly regarding taking time off)
· Gender Identity/Expression
· Ways individuals experience and express their gender and protects transgendered and transsexual workers from discrimination
Harassment
· Describes a form of prohibited conduct and not a person/ground characteristic
· Defined as “engaging in a course of vexatious comment or conduct that is known/ought to have been reasonably known to be unwelcome”
· More than one incident is typically required, but if comment or conduct is sufficiently egregious, there can be finding of harassment from a single incident
· Someone who is a general “harasser” does not fit the description
· S.5.(2) prohibits harassment in workplace on prohibited grounds
· S.7.(2) prohibits sexual harassment/sexual solicitation
· It is not a defence to say that you were not aware that actions or comments were unwelcome
· If you are put on notice by recipient, that is sufficient 
Defences and Exemptions
· Ontario Code permits discrimination in certain situations and under certain circumstances
· Once a prima facie case of discrimination has been made, the onus is on the employer to justify discrimination
· Analytical Process: 
· Has the complainant established a prima facie case of discrimination? If yes;
· Is the discrimination permitted by one of the statutory defenses under the code?
· The exemptions under the Code are:
· Religious, philanthropic, educational, fraternal, or social institutions & organizations [S. 24. (1)(a)] 
· Nepotism [S. 24. (1)(d)]
· Domestic Employment [S. 24. (1)(c)]
· Affirmative Action Programs [S. 14. (1)]
· Employment Benefit/Pension Plans [S. 25. (2)]
· Bone Fide Occupational Requirement [S. 24. (1)(b)]
Bona Fide Occupational Requirement
· Exemption is available in all cases of indirect discrimination
· For direct discrimination:	
· Allowed for discrimination on basis of age, sex, record of offences, marital status [S. 24. (1)(b)]
· Allowed for religious, philanthropic, educational, fraternal social institutions or organizations [Ss. 24. (1)(a)]
· BC (Public Service Employee Relations Commission) v. BCGSEU [1999] established the test that an employer must meet to successfully argue for discrimination on the grounds of a bona fide occupational requirement (about the female firefighter)
· The employer must:
· Demonstrate a rational connection between purpose of standard and the objective requirements of the job
· Demonstrate that the standard was adopted in honest and good faith belief that it was necessary
· Establish that the standard was reasonably necessary to accomplish that legitimate work-related purpose and demonstrate that it was impossible to accommodate the individual employee without undue hardship 
Special Interest Organizations
· Religious, philanthropic, educational, fraternal, or social institutions & organizations [S. 24. (1)(a)] 
· Employer must demonstrate a discriminatory employment practice/action is necessary for performance of the job
· Nepotism 
· It isn’t discrimination if employer grants/withholds employment or advancement in employment to a person who is spouse/child/parent of employer
· Personal Care Attendant [S. 24. (1)(c)] 
· Employer may discriminate on any ground in employment where the primary duty of employee is attending to medical/personal needs of employer, their ill child, or ill/aged/infirm spouse/family member
Bona Fide Pension Insurance Plan
· Discrimination is permitted in the modelling of pension and insurance plans, particularly related to age, sex, and marital status
· Discrimination has to be reasonably necessary & done in good faith
Special Programs
· Employers may discriminate in employment in favour of traditionally disadvantaged groups
Duty to Accommodate
· At the heart of the prohibitions against discrimination in employment is the employer duty to accommodate an employee who was indirectly discriminated against, to the point of undue hardship, elaborated in SCC decisions in 80’s-90’s:
· The disabled
· Parents 
· Women 	
· Religious beliefs and practices
· the terms in a collective agreement cannot negate or absolve the parties from the duty to accommodate
· accommodating disability; 4 point process
1. determine if the employee can perform the job as currently constituted
2. if not, can the employee perform core functions in a modified form?
3. If not, can the employee perform another job in its current form?
4. If not, can the employee perform another job in a modified form?
· If employer cannot accommodate a disabled employee after 4 steps, they likely have met duty to accommodate
· Employer is not required to remove core requirements of position, create new position, or hire someone else to perform missing tasks
· Mental Illness and Addiction
· Employers bound by duty to accommodate these disabilities
· The duty is not limitless, repeated failure to manage the illness/addiction can be grounds for termination
Accommodating Religion
· Employer required to accommodate the religious beliefs of employees, unless the result is undue hardship
· Requests for accommodate can be regarding dress, time off, breaks
Accommodating Sex/Gender & Family Status
· Employee who is pregnant must be accommodated, unless result is undue hardship
· family status added to HRC in 1982
· defined as being in a parent/child relationship
· legal test for discrimination on ground of family status
· child is under claimant’s care; child-care obligation is legal as opposed to personal choice; claimant made reasonable efforts to meet obligations; challenged workplace rule interferes in a substantial way with child-care obligation
Undue Hardship
· some level of hardship for employer is acceptable; factors are
· safety, infringement of collective agreement, size of employer
· employee morale, workforce and facility flexibility, cost

LAW 529 – Class 6 / 7– The end of the employment relationship 
Chapter 11 – Termination by Agreement of the Parties
· This chapter deals with both parties agreeing to terminate the contract. Can be done through a fixed-term contract or fixed-task contract clause, or retirement clause.
· Common legal issues: Is the clause clear and unambiguous? Does the clause violate a statute? Is the contract term “unconscionable”, or does the changed substratum doctrine apply?
Employee Vulnerability and the Rules Governing Termination of Employment Contracts
· Repudiation of Contract: A breach of contract that demonstrates an intention by the party to treat the contract as at an end and no longer be bound by the contract.
· Workers are often in a position of vulnerability when the contract is initially created and when the contract is terminated.
· Employees do not obtain the same amount of bargaining power.
Termination of the Employment Contract by Agreement of the Parties
· Express agreements that the contract ends at a defined time can be created.
· Termination by a fixed-term or fixed-task clause:
· The contract simply ends by virtue of the agreement of the parties to end it at that moment.
· No implied obligation exists to end a contract at a certain time. It must be defined in the contract.
· Parties are assumed to be free to bargain a fixed-term or fixed-task contract.
· If either party ends the contract before the agreed-upon date, the party will be in breach of the contract and damages will be assessed based on the loss the other party incurs as a result of deprivation.
· The usual right to notice of termination is forfeited in these kinds of contracts. Courts will usually demand very clear evidence that both parties intended for this result.
· If any uncertainty exists, judges will revert to “reasonable notice”.
· The clause cannot be ambiguous so judges may view the contract was for an indefinite term. Employers are not able to evade the traditional protections of ESA and common law by restoring to the label “fixed term” contract when actually, the reality is of continuous employment.(Ceccol v. Ontario Gymnastic Federation, 2001)
· If an employee remains employed beyond the end of a fixed term, the contract becomes one of indefinite term.
· Termination According to a Contractual Notice Clause:
· Example: “Either party can terminate this contract at any time by giving the other party for weeks’ notice.
· A number of legal issues can arise that lead the courts to decline to enforce these notice of termination clauses such as:
· When the notice of termination clause violates statutory notice provisions
· The employment legislation in Canada requires a minimum amount of notice of termination for most employees so what happens when a notice of termination clause in a contract is shorter than that?
· The notice of termination clause is illegal and requires the employer to compensate the worker on the amount of weeks the worker lost for the notice.
· Or, some courts would treat the notice of termination clause as it never existed and imply a requirement to give reasonable notice. THIS IS WHAT COURTS WILL DO BECAUSE THE ESA CAN BE DESCRIBED AS A REMEDIAL STATUTE FOR VULNERABLE EMPLOYEES. IT HAS TO BE AT LEAST THE ESA STANDARDS OR ELSE THEY WILL USE COMMON LAW PROVISIONS TO DETERMINE THE REASONABLE AMOUNT OF NOTICE. (Machtinger b. HOJ Industries Ltd., 1992)
· When the notice of termination clause is “unconscionable”
· Unconscionability Doctrine: A contract or contract term that a court refuses to enforce because it is a result of inequality of bargaining power that was exploited by the more powerful party to obtain a contract that is substantially unfair considering the community standards of commercial morality.
· Three elements that have to be met for the unconscionability doctrine:
· An inequality of bargaining power exists arising from ignorance, need, or distress of the weaker party.
· The stronger party unconscientiously used its position of power to its advantage.
· And, the agreement is substantially unfair to the weaker party or sufficiently divergent from community standards of commercial morality that is should be set aside.
· When the “changed substratum doctrine” applies
· If an employee’s job functions changed substantially since the date he or she originally agreed to a notice of termination clause, a court may refuse to enforce the original notice term (this refusal is called changed substratum doctrine)
· Termination by a retirement clause:
· Retirement clauses are left to the parties to negotiate the terms.
· Can either be written, agreed orally, or found in ancillary documents.
· Mandatory retirement: A legal rule in a statute or contract that terminates an employment contract upon the employee reaching a specified age.
· These types of clauses must expressed in the clearest language.

Chapter 12: Termination by Frustration
Termination by frustration
The Implications of a Finding of Frustration of Contract 
· Finding of frustration of contract instantly terminates the contract, relieving the parties of any future contractual obligations  
· The employer is not required to provide notice of termination in the following situations 
· When the employee terminates the contract 
· When the contract is terminated by virtue of a specific clause in the contract 
· When the employee commits a fundamental breach of contract, which the employer treats as cause for dismissal without notice 
· When the contract is frustrated 
· The Test for Frustration of Contract: 
· The courts statement of the legal test is: 
· Frustration occurs whenever the law recognizes that, without default of either party, a contractual obligation has become incapable of being performed because the circumstances in which performance is called for would render it a thing radically different from that which was undertaken by the contract. Non haec in foedera veni. It was not this that I promised to do. 
· Frustration of contract can be seen in the following examples: 
· Natural disasters (i.e. floods, fire, tornado, earthquake) 
· Death of employee 
·  A change in the law 
· Self-induced frustration, which is caused due to voluntary actions of one of the parties, does NOT constitute frustration. 

· Frustration Due to Illness or Disability 
· If medical condition renders performance impossible or radically different than what was contracted for  
· If condition is permanent, or will last until foreseeable future, frustration can apply  
· Temporarily illness will not frustrate an employment contract  
· Applying the doctrine of frustration to illness and disability have brought about many legal issues, 3 of them being: 
· 1 – role of medical evidence 
· a. is condition really debilitating, and is it likely to improve over time.
· b. Conflicting approaches in cases:
· Some – consider only medical evidence available on the date of termination
· Other – consider all medical evidence up to the date of the trial
· 2 - Does frustration of contract apply when a contract provides for sickness and disability benefits
· a. May depend on precise contract terms – do they contemplate ongoing employment in order for benefits to be provided?
· 3 - Is the Duty to Accommodate a Disabled Worker a Precondition for Frustration of Contract?
· a. Human rights code – imposes obligations re accommodation, so cannot terminate unless have satisfied the conditions of Human Rights Code

· Frustration of Contract: the termination of a contract caused by an unforeseen event that renders performance of the contract impossible
· Self-induced frustration: when the actions of the employee nor employer make it impossible for the contract as originally envisioned to be performed. The courts have refused to apply the doctrine of frustration to self-induced frustration.
· Definitions
· Frustration of Contract: the termination of a contract caused by an unforeseen event that renders performance of the contract impossible
· Self-induced frustration: when the actions of the employee nor employer make it impossible for the contract as originally envisioned to be performed. The courts have refused to apply the doctrine of frustration to self-induced frustration.
Chapter 13 – Termination by an Employer with “Reasonable Notice”
· In the common law regime, an employer is presumed to have the right to terminate an employment contract at any time by giving the employee a notice of termination.
· The main issue is how much notice is required.
· If a contract includes a clear termination clause which provides at least ESA, it will apply.
· Unless there’s just cause.
Brief History of Implied Reasonable Notice
· The presumption that employment contracts were of indefinite duration and could be terminated by reasonable notice had taken root in Canada in the 1920s. The case Carter v. Bell confirmed it in 1936.
· This presumption only applies if the parties did not agree on another thing already.
How Modern Canadian Courts Assess an Employer’s Duty to Provide Reasonable Notice of Termination
· A lawsuit by an employee that alleges their employer terminated the employment contract without providing the employee with reasonable notice is known as wrongful dismissal. 
· How much notice is reasonable? Options:
· Imagining what the parties would have deemed reasonable at the time the employment contract was created.
· Judges sometimes refer to the supposed intentions of the parties to determine the amount of reasonable notice.
· Bardal factors:
· Judges have preferred to approach this issue from a policy perspective and take into consideration the employer’s and employee’s interests. That is what’s known as the bardal factors.
· This is the leading Canadian authority in determining reasonable notice. It came from the case Bardal v. Globe & Mail Ltd. 
· The factors from the case:
· What is the character of the employment?
· The length of service of the servant?
· The age of the servant?
· The availability of employment, having regard to the experience, training and qualifications of the servant?
· There is no one right figure of reasonable notice. Instead, most cases yield a range of reasonableness. 
Length of Service
· The most important factor.
· “A long-term” employee has a moral claim which has matured into a legal entitlement to a longer notice period.” – One judge.
· Max cap of 20-24 months of notice. However, only very long-termed employees deserve that.
· Giving 1 month of notice for every year the employee worked is not good – “Rule of Thumb”. Because, in the case of Minott v. O’Shanter Development Company Ltd., the Ontario Court of Appeal stated that to do so would undermine the flexibility that must be used in determining the reasonable notice of termination.
Age of the Employee
· Middle aged workers and older workers often have a more difficult time finding alternative employment than younger workers. Therefore, employees aged over 50 receive an additional 3 months of notice.
Character of Employment
· Managerial workers have typically been granted more notice.
· Managerial workers, in theory, have a harder time finding similar alternative employment than lower level employees.
· Non-managerial workers are not entitled to more than 12 months’ notice (Rule came from Cronk v. Canadian General Insurance Co.) whereas managerial workers are entitled at most 24 months’ notice.
· In Di Tomaso v. Crown Metal Packaging Canada LP, 2011, the Court of Appeal noted that “character of employment” was of “declining relative importance” in assessing reasonable notice. So in that case, they awarded Di Tomaso, a lower level worker 22 months of reasonable notice. The ruling in Cronk is not logical and that it cannot be taken for granted.
Availability of Similar Employment
· The “Duty to Mitigate” may result in the employee receiving less money in reasonable notice damages if he or she finds a new job quickly.
· There are two views in determining reasonable notice in regards to the economic conditions:
· An employee dismissed in an economic downturn will likely have a harder time finding new employment than an employee dismissed in strong economic times which led judges to award longer notice periods during depressed economic periods.
· On the other hand, employers may also be fighting for their survival in poor economic times, and reducing payroll might be necessary to avoid bankruptcy. In Bohemier v. Storwal International Inc., the Ontario court ruled that notice periods must consider the interests of both the employer and the employee. Extending reasonable notice periods in poor economic times could in fact hurt the employer. This case highlighted that poor economic conditions should not lead to an extended notice period.
Other Factors Affecting the Length of Reasonable Notice
· Judges could add new factors affecting the length of reasonable notice.
· A factor that has been added to the list is inducement – when an employee had been induced into quitting an existing secure job with promises of a more secure employment and is then dismissed from the new job.
· Notice is reduced if the employee engaged in misbehaviour that was not serious enough for dismissal.
Chapter 14 – Summary Dismissal: Termination for Cause without Notice
· Employers can terminate an employment contract without notice when the employee commits a serious or fundamental breach of contract which is known as summary dismissal.
· What constitutes an employer having cause to terminate an employment contract without notice?
The Basic Legal Principles Applied to Summary Dismissal Cases
· The onus to prove a cause for termination without notice falls on the employer. The employer must:
· Establish that cause for dismissal exists,
· And to persuade the court that the seriousness of the misconduct justifies stripping the employee of his or her contractual entitlement to notice. 
· If the employer fails in either of these tasks, the court will rule in a wrongful dismissal.
The Proportionality Test: McKinley v. BC Tel (Basic Legal Principle)
· This is a two-step test in determining employee misconduct for summary dismissal.
· The courts must decide whether the evidence establishes that the employee engaged in misconduct of some sort. The court applies the standard of balance of probabilities which means that the evidence confirms that it is more likely than not that the employee committed the wrongful act.
· If there was misconduct, it can be used for summary dismissal.
· If misconduct was learned after the dismissal, it can be used.
· If the courts determine that the employee did not breach the contract, they must assess the seriousness of the misconduct to determine whether summary dismissal was permitted. The courts will look at the amount of harm it caused the employer:
· Did the misconduct undermine the foundation of the employment contract?
· Is there a breakdown in the relationship?
· Is the employment relationship irreparable?
· Requires the judge’s consideration of circumstances:
· Courts will also look at mitigating factors such as the employee’s past employment record, length of service, if there was provocation, whether the employee was experiencing mental or physical difficulties, whether the act was premediated or a spur of the moment, and whether the employee had ignored the misconduct in question of the past.
Evidence of Employee Misconduct Learned Post-Termination (Basic Legal Principle)
· Imagine if an employee was fired for poor performance and the employer learns after that the employee stole money from the employer, can the employer in court change the reason for termination? Absolutely. It has to be very serious though.
Single Wrongful Acts Versus “Cumulative Just Cause” (Basic Legal Principle)
· A single breach of contract by an employee can meet the test for summary dismissal but the incident must be very serious. An act that strikes the foundation of the relationship and trust.
· However, most employers rely on an accumulation of less serious employee misconduct which is known as cumulative just cause. 
· The final breach of contract is known as culminating incident.
· For an employer to win an argument for cumulative just cause, an employer must persuade the court that:
· The employee was given clear and express warnings about his or her performance
· The employee was given a reasonable opportunity to improve after the warnings
· The employee failed to improve notwithstanding being given a fair chance
· The cumulative failings of the employee prejudiced the employer’s business.
· This test imposes on employers a duty to warn employees that they are in breach of the contract and to provide them with a period of time to improve.
· The presence of progressive discipline will improve the likelihood of summary dismissal. 
Employer Condonation of Employee Misconduct (Basic Legal Principle)
· An employer that learns of an employee’s misconduct but then allows an extended period of time without sanctioning them may not be allowed to rely on the misconduct for summary dismissal.
· However, the misconduct can be used as part of cumulative cause argument if the employee engages in new misconduct afterwards.
Specific Penalty Clauses in Contracts (Basic Legal Principle)
· It is possible for a contract to include a specific penalty clause that determines what sort of employee misconduct grounds for dismissal without notice.
· If an employee is entitled to “statutory notice”, then a specific penalty clause would be unlawful and therefore grant an employee reasonable notice at common law.
Common Grounds for Summary Dismissal (USE THESE TO DETERMINE THE TYPE OF MISCONDUCT)
· Dishonesty and Conflict of Interest
· Dishonesty must irreparably undermine the trust necessary in the employment relationship.
· Premediated theft and fraud ground for dishonesty.
· Must be intentional.
· Lying to the employer during the recruitment process grounds for dishonesty.
· Innocent oversight or a mistake are not grounds for summary dismissal.
· Incompetence
· Gross incompetence – a level of employee performance that falls far below that expected if a reasonably competent employee. Courts must see this.
· The duty to warn must be used in order to use incompetence as a ground for summary dismissal.
· Breach of Faithful Service to the Employer
· Breaching this implied term (working for the employer’s economic interests) can lead to summary dismissal. A way to do this is to secretly engage in competition with your employer.
· Insubordination and Insolence
· In order to use insolence as a ground for summary dismissal, it must be very serious. Employees should avoid vocal defiance directed at their employer.
· A single act of insolence does not ground for summary dismissal. However, if it completely ruins the employment relationship and cannot further continue, then it may.
· Insolence can only be justifiable if (Henry v. Foxco Ltd., 2004):
· It destroys the ability of the employee and supervisor to maintain a working relationship.
· The incident undermined the supervisor’s ability to manage the workforce.
· The incident caused the employer material financial or reputational loss.
· Harassment
· Employees are prohibited from harassing co-workers or customers either by expressed terms or implied terms.
· Harassment by a person in position of authority usually grounds for summary dismissal.
· Violence and Threats of Violence
· A single act of workplace violence can give rise to summary dismissal.
· However, if the person has a clean record, courts will also consider mitigating factors.
· Absenteeism and Lateness
· A single act of absenteeism or lateness does not usually ground for summary dismissal. Usually, this has to be accompanied by other misconduct.
· It has to be reoccurring to give rise to summary dismissal.
· Off-Duty Conduct
· When an employee’s off-duty conduct potentially threatens the employer’s economic interests or the ability of the employee to perform his or her job, then an employer might be able to use summary dismissal.
· We have to look at what they are doing and how it affects the business.
· Inappropriate Use of Employer Technology
· Inappropriate use of a computer does not always provide grounds for summary dismissal. It depends on a number of factors:
· Does the employee have a clear internet policy that describes what is and what is not permissible?
· We’re the employees warned?
· Intoxication at Work
· It can be enough for summary dismissal depending on:
· The nature of the job
· Whether the intoxication was an aberration in an otherwise stellar work record
· The extent of intoxication
· The employee’s behaviour while intoxicated.
· If the person is an addict, the employer cannot dismiss the employee. The employer must accommodate the employee’s addiction to the point of “undue hardship.”
Questions
Chapter 13
5. Theft did occur but it was not serious enough to give rise to summary dismissal. If we look at the facts, the baby was crying, she has been working there for 3 years, she’s a mother a four, and it wasn’t worth that much. The manager should have given her a warning and wrote the incident down instead.
6. Yes, Bert has just cause. Type of conduct is incompetence. To have just cause for incompetence, Bert must be very clear on how George’s performance is hurting the business. Bert’s warnings also must be very clear in stating how if George doesn’t perform to the standards by a deadline, he will be fired. Also, Bert didn’t provide extra training so in the end, there isn’t enough for just cause.
7. The employer did have enough just cause because it kept happening again and again. It was also very public so it could affect the employer’s economic interests. The type of misconduct for just cause would be harassment and insubordination. However, there weren’t any clear warnings and probably no serious intention. In the end though, because of the public witnessing this, it will most likely give rise to just cause.
8. The type of misconduct was violence. We would want to know the previous record. So in this case, Max was working for 6 years without any incidents and was never given any warnings. Even though it was somewhat serious, there may have been provocation or other factors that contributed to Max’s actions. In conclusion, a court will most likely rule in wrongful dismissal.
9. The type of misconduct was inappropriate use of technology at the workplace. Yes there’s a clear policy and they understood it, however, it wasn’t the employees’ fault that they received those emails. People cannot control what other people send them. So, a court will most likely rule that there isn’t enough for just cause. 

Chapter 15 – “You Forced Me to Quit!”: The Special Case of Constructive Dismissal
· Constructive dismissal: A type of wrongful dismissal. It is caused by an employer who commits a fundamental or repudiatory breach of an employment contract that the employee treats as having terminated the contract.
· Since constructive dismissal involves termination, the employee can recover damages based on the failure of the employer to provide reasonable notice.
The Legal Concept of “Constructive Dismissal”
· It is based on the doctrine of repudiation of contract.
· Occurs when a party commits a serious breach of contract, or indicates intention to do so, that demonstrates that he or she no longer intends to be bound by the contract.
· The innocent party then is entitled to treat the contract which means he or she can recover any damages from any loss resulting from the termination.
· Constructive dismissal occurs only when the employee accepts an employer’s repudiation of contract (meaning, the employee accepts that the employer has terminated the employment contract) by quitting and suing for constructive dismissal.
· The court has to consider 4 questions:
· What are the express and implied terms of the contract?
· Has the employer breached one of those terms?
· Is the breach fundamental or repudiatory?
· Did the employee accept the repudiation and treat the breach as having terminated the contract?
· MUST BE WITHIN A REASONABLE TIME. If not, the court can rule that the employee condoned the employer’s breach.
· The onus is on the employee to prove constructive dismissal.
· The employee can rely on an accumulation of small breaches to prove constructive dismissal.
· Farber v. Royal Trust (TEST): Whether a reasonable employee would conclude that the employer is altering an essential term of the contract.
Balancing Competing Interests in Constructive Dismissal Law
· Courts have restricted the right of employers to make significant changes without employee consent. But also, they have granted employers significant latitude to make less drastic changes (WITHOUT CONSENT) in order to respond to economic challenges.
· Broader economic and market developments influence the outcomes of constructive dismissal.
· Employers can only make changes for legitimate business reasons.
Common Situations Giving Rise to Constructive Dismissal
· Changes to an employee’s compensation and benefits
· Cuts to compensation go to the root of the employment contract. Therefore, when employers breach the compensation clause, they are treading in dangerous waters.
· Basically, any significant reduction in an employee’s pay that is not accepted by an employee will usually amount to a fundamental breach of contract.
· The question that arises is whether the pay cut is substantial enough to amount to a fundamental breach.
· If the cut is 15% or more, it will definitely constitute a fundamental breach.
· However, if the employee’s pay is variable pay, it usually doesn’t constitute a fundamental breach because it is expected to fluctuate anyways.
· Changes to an employee’s job assignment
· Courts must question whether the contract confers a right on the employer to unilaterally reassign the employee.
· Courts have also found that employers have an implied right to reassign workers and shuffle job tasks within reasonable limits.
· If the employer acted in good faith and in the protection of its own business interests, the plaintiff would have no right to refuse the transfer (Canadian Bechtel Ltd. V. Mollenkopf)
· In order for the change of assignment to be reasonable, three factors must be met:
· The reassignment must be made for good faith business reasons and not as a guise to force the employee to quit.
· The reassignment or change in duties must be relatively minor, involve skills within the employee’s general capabilities, and not amount to a fundamental shift in the type of work the employee was hired to perform.
· If the reassignment results in a demotion, then it is far more likely to constitute a constructive dismissal.
· Reassignment of an Employee to a different work location
· Courts need to determine of the contract has a term in which the employer is permitted to transfer the employee to a new location.
· If the employee is promised that they will not be relocated, this would be a breach in contract.
· However, the courts can determine an implied term of transferring an employee within reasonable justifications. For the transfer to be reasonable:
· It must be based on legitimate business reasons
· If they are common and expected, then it can be reasonable. Cannot cut pay.
· If the transfer cuts the employees pay, it would amount to constructive dismissal.
· “Don’t come to work!”: Unpaid suspensions and temporary layoffs
· Unpaid suspensions will usually amount to constructive dismissal if the employee refuses to accept it.
· Undermines the fundamental contract – labour for compensation.
· Unpaid suspensions are only permitted in two situations:
· The contract has to include an expressed term for the employer to have to right to suspend employees without pay.
· If the employee’s misconduct was so serious to justify summary dismissal.
· Employee Harassment or a poisoned work environment.
· Employers must treat their employees with “decency, civility, respect, and dignity.”
· Breaching this can amount to constructive dismissal.
· If employees are harassed by their employers, it can amount to constructive dismissal. Especially, if no investigation took place.
· If serious harassment takes place, an employee can quit and sue for constructive dismissal.
Employee Acceptance and Condonation of the Employer’s Repudiation of Contract
· The employee has 3 options when an employer commits a fundamental breach to the employment contract:
· Condone the employer’s breach of contract – Meaning, he or she does not object to it. Cannot sue for constructive dismissal if the employee condones. However, the breach can be used to amount to a cumulative effect constructive dismissal. THERE MUST ALSO BE MUTUAL CONSIDERATION.
· Accept the employer’s breach of contract and treat the contract as at an end (constructive dismissal) – the employee must quit within a reasonable period.
· Protest the employer’s breach of contract without quitting and sue for breach of contract.
Chapter 16 – Damages in Wrongful Dismissal Lawsuits
General Theory of Damages and Absence of Specific Performance
· “As far money can do it, place the innocent party in the same position as if the contract had been performed.”
· A court assess what money and benefits employees would have received had they worked the notice period.
· Specific Performance: An order by a court requiring a party found to have breached a contract to carry out its obligations as specified in the contract. Usually doesn’t happen.
· Under the common law regime, judges do not order the reinstatement of employees.
· Under the regulatory regime, reinstatement of employees can be available.
· Under the collective bargaining regime, reinstatement of employees is very available.
Categories of Damages in Wrongful Dismissal Lawsuits
· Compensatory Damages
· The employee lost contractual benefits that would have been received had he or she worked through the notice period.
· Courts apply the Bardal Factors to determine the proper length of notice.
· IT IS SUBJECT TO THE EMPLOYEE’S DUTY TO MITIGATE.
· Test for recovery (Hadley v. Baxendale, 1854):
· Reasonable Contemplation Test: What losses would reasonably have been contemplated by the parties had they considered what the employee would lose if the employer terminated the contract without proper notice?
· Losses will not be rewarded if they are too remote.
· An employee is also entitled to any payments or benefits other than wages that would have been given during the notice period.
· If the employer cancelled health, dental, and life insurance benefits during the notice period, those too are recoverable in a successful wrongful dismissal case.
· Aggravated or “moral” damages
· The employee experienced mental pain and suffering or hurt feelings as a result of harsh, insensitive, dishonest behaviour by the employer in the manner in which the employee’s contract was terminated.
· Test for recovery (Honda Canada Inc. v. Keays, 2008):
· The employee must have (medical) evidence that establishes he or she suffered physical harm caused by the employer’s insensitive behaviour. If the employee can convince the court that he or she also suffered psychological pain, recoverable damages are more money. Not extended notice periods.
· Punitive Damages
· The employer’s behaviour was so reprehensible and outrageous that law should punish the employer beyond just ordering compensatory damages. The goal is to advance the objectives of “denunciation, deterrence, and retribution.
· Test for recovery (Honda Canada Inc. v. Keays, 2008):
· The employee must point to an “independent actionable wrong” other than breach of the duty to give reasonable notice.
· “You did something wrong that you can independently sue for.” Cannot have anything to do with the breach of contract for reasonable notice like harassment.
How to sue
· Employees have 2 years from the date of dismissal to sue.
· As of Jan. 1, 2010: Small claims court up to $25,000.
· Over if Ontario Superior Court of Justice
· Just cause  necessary for trial.
· If you only want to determine reasonable notice, you can file a motion for summary judgement.
The Duty to Mitigate Compensatory Damages (IMPORTANT)
· Employees have duties to mitigate losses and if they fail to do this, they may not be awarded damages.
· It requires the wrongfully dismissed employee to do their best to limit the damages incurred from not having reasonable notice.
· The standard of mitigation that is required (DUTY TO MITIGATE):
· The burden falls on the employer to prove that the employee could have mitigated their damages.
· The employee has two obligations to fulfill:
· To make reasonable efforts to look for a new job. 
· And, to accept a job offer that a reasonable person in his or her position would accept (even, if it’s from the former employer!)
· Generally, employees are allowed 3 months of recovery time. So mitigation is not expected during recovery time.
· Taking on self-employment not considered a mitigating act.
· Mitigation with a Job Offered by the Former Employer
· The duty to mitigate requires the employee to accept a job offer from the former employer if a reasonable person would likely accept a job offer from the former employer when the following conditions are met (Evans v. Teamsters Local Union No. 31):
· The salary offered is the same, the working conditions are not substantially different or the work demeaning, and the person relationships are not acrimonious.
· Returning to the old workplace would not place the employee in an “atmosphere of hostility, embarrassment, or humiliation.”
Chapter 17 – “I Quit!”: Termination of the Employment Contract by the Employee
Introduction
· When an employee truly wishes to resign, he or she must provide the employer a notice of termination. How much notice is required can be expressed in the contract or by statute.
The Test for Assessing Whether an Employee Has Resigned
· An objective test is applied to determine whether the employee intended to quit or not.


· It asks, “Would a reasonable person of normal intelligence looking at what happened would conclude that the employee had unequivocally resigned from his or her job?”
· “I quit” usually does not constitute legal resignation. (Upcott v. Savaria Concord Lifts INC.) 
· The employer must allow the employee to calm down.
· The onus is on the employer to not accept such spontaneous declaration.
· It must be completely voluntary.
· It is also not a resignation when an employee notified their employer that he or she is looking for another job.
· When an employee is given an ultimatum to either quit or get fired, does not constitute legal resignation.
The Requirement for an Employee to Give an Employer Notice of Termination
· The minimum requirement of reasonable notice of termination is set in the employment standards legislation.
· However, in Ontario, no notice is required in the ESA.
· But based on common law, reasonable notice is required. (Usually 2 weeks)
· If there is no requirement in the employment standards act, and no written term, courts must assess how much reasonable is required by an employee based on the view of how long does the employer need to find a replacement.
Calculating Damages When an Employee Fails to Give Proper Notice of Termination
· Damages are assessed based on the actual harm caused to the employer as a result of lack of notice. It results from loss of productivity until a new replacement could have been found. Or, other costs that incurs directly from the employee not giving notice.
Questions
Chapter 12
6. Ask for a written letter for the resignation. Don’t hire a replacement right away. Wait 48 hours to let them cool off and contact them to see if they really feel like quitting.
7. It doesn’t look like a resignation because a reasonable person would look at the situation and understand that she never quit. Even though, she never contacted them for a month, her house was destroyed so it is understandable that she was busy. Also, she was diagnosed with depression and anxiety which could lead to discriminatory claims. The company also didn’t attempt to contact her so they failed to mitigate. In conclusion, this does not look like a resignation.
Chapter 15
8 a) 7 weeks
b) Severance pay only (you do get partial years as well so if you worked 7.5 years, you’ll get 7.5 weeks), if working for more than 5 years, and at least pay of 2.5 million.
Example: 30.5 years, 4 million pay roll – you’ll get 8 weeks of termination notice and 26 weeks of severance pay (8 weeks max of notice and 26 weeks max of severance pay if you work at least 5 years and 2.5 million pay roll)
d) Bardel factors will be taken into consideration: Length of service (7.5 years), age (39), he is also a chef so it’s a senior position, he can also get another job easily. Judging from these characteristics, a package of 7 months’ pay should suffice so on an exam, you should say between 5-10 months.
e) Leaving a voicemail could be bad faith for dismissal. The risk could be that Robert suffers mental distress and could sue.
10. Bardel factors: He worked 36 years (), he is also 66 years old (), he is also a lab technician, and in terms of availability, he is old so it may not be easy to find another job. So the answer is a high amount of months like 20-26 months.
ESA/ SEVERANCE PAY = WEEKS - LEGISLATION
BARDEL FACTORS = MONTHS – COMMON LAW
11. Yes because the breach is a significant part of the contract. (Not paying on time)
12. Were the changes reasonable? Some may argue that the business was restructuring so the changes are reasonable and they also paid her to make up for her lost bonus. She also quit months later so it shows that she condoned the change. You must respond within reasonable time because if not, it looks like you accepted the change. 
14. The employer did act in bad faith because he hired a friend to do everything. It was poorly executed. For damages, maybe not because it doesn’t seem like he suffered mental distress. However, if he did, he would have to prove that he suffered mental distress.

Chapter 23 – Regulating the End of Employment Contracts
Just Cause Provisions
· About one-third of Canadians (mostly the unionized ones) enjoy just cause protection
· Most jurisdictions have elected not to require employers to justify why they dismiss employees or to reinstate wrongfully dismissed employees
Statutory Notice of Termination
· There are minimum notice of termination requirements under the regulatory regime:
· In Ontario, under 3 months – nothing; 3 months to 1 year – 1 week’s notice or pay in lieu of notice; 1-3 years – 2 weeks’ notice or pay in lieu of notice; 3-4 years – 3 weeks’ notice or pay in lieu of notice; 4-5 years – 4 weeks’ notice or pay in lieu of notice; … 8 or more years – 8 weeks’ notice or pay in lieu of notice. 
· Employer must give notice in writing; must pay within 7 days of termination or next pay date (the later) and must continue paying benefits during statutory notice.
· General rule: less than 3 months – no notice. But Bill 148 created an exception (s. 74.10.1 of the ESA) for temp agencies. The agency has to give one week’s notice or pay in lieu of notice to an assignment employee who was assigned to perform work for an estimated term of 3 months or more but was terminated before. Several exceptions apply. 
· There are greater notice periods for mass termination:
· In Ontario, where employer terminates 50 or more employees in a period of 4 consecutive weeks, special notice requirements apply: 8 weeks’ notice where 50-199 employees; 12 weeks’ notice where 200-499 employees; 16 weeks’ notice where 500 or more employees.
· Exception applies when:
· Mass termination represents a relatively small percentage (10% and less) of the total workforce; AND It is not part of a plant closure.
· Still has to comply with individual notice requirement
· The employer also has two other obligations:
· Notifying the Director of Employment Standards;
· Posting this notification in the workplace
· Definition of termination:
· In Ontario, termination occurs where the employer:
· dismisses or stops employing employee; 
· constructively dismisses employee;
· Lays employee off for a period longer than a “temporary layoff”.
· The exemptions of certain employees from statutory notice entitlements:
· Employee’s contract was frustrated;
· Fixed term, fixed task contracts;
· Employee is guilty of willful misconduct, disobedience, or willful neglect of duty ( not the same as common law rules on just cause and proportionality test).
· There is no statutory requirement of termination notice in Ontario
· The relationship between statutory and contractual notice of termination requirements:
· The contractual notice of termination must coincide with the statutory requirements. Meaning, the contract cannot provide less notice than what is required by the ESA.
· ALSO, the employee cannot file a claim with the ministry of labour against the employer for some failure of termination notice under the ESA and sue for wrongful dismissal damages under common law. THE EMPLOYEE MUST CHOOSE ONE WAY TO SUE.
· Employee must withdraw the statutory claim within 2 weeks of filing the claim. If not, an action for wrongful dismissal is barred.
Severance Pay
· Section 64(1) of the ESA restricts severance pay to employers who meet one of the following two conditions:
· The severance occurred because of a permanent discontinuance of all or part of the employer’s business at an establishment and the employee is one of 50 or more employees who have their employment relationship severed within a six-month period as a result; 
· The employer has a payroll of $2.5 million or more
· Only employees with at least 5 years’ service are eligible.  
· Severance pay in Ontario is one week’s pay per year of service (or part thereof) up to a maximum of 26 weeks’ pay.
· EXCEPTIONS:
· There are laws that prohibit dismissals contrary to public policy
· A prime example is human rights legislation, which prohibits a dismissal based on discriminatory grounds
· There are unjust dismissal laws
· Employment standards legislation in only three jurisdictions—federal, Nova Scotia, and Quebec—prohibits the dismissal of certain non-union employees without good or “just” cause
· 2016 SCC decision in Wilson v. Atomic, which restored the decision of the Adjudicator, holding that the Canada Labour Code does not permit dismissals on a without cause basis, even where adequate severance pay is provided.


LAW 529 – Class 8 – The Collective Bargaining Regime (Unionization process)
Chapter 36: Mapping the collective bargaining regime
Introduction:
· Regulatory regime are on way governments use law to protect vulnerable workers.
· The collective bargaining regime is concerned with the various legal rules – tort, contract, and legislative – that govern employment relations once workers leave the common law regime of individual employment contracts for collective bargaining.
II. A brief overview of the common law’s treatment of collective worker activities:
· Modern collective bargaining legislation operates in the shadow of common law rules of tort and contract that were often used to crush early attempts by workers to join unions and pressure their employers to engage in collective bargaining. 
· In the common law, workers may join and form associations, just like how I and you can form a book club or a Work law Students Association. 
· No tort or other common law doctrine prohibits its people from associating and forming collective groups. 
· However, the right of workers to form and join an employee association does not translate into a common law right of workers to collectively threaten or pressure an employer with economic harm if the employer does no accede to the association’s demands or requests. 
· Before Canadian government legislated a process for union recognition, the only way employees could force an unwilling employer to recognize a union was to engage in what was often an unlawful strike. These work stoppages are known as recognition strikes.
· Prior to collective bargaining legislation, common law judges treated strikes or threats to strike as torts of conspiracy to injure or intimidation. 
· Picketing by workers designed to dissuade people from entering a business during a labour dispute could violate torts such as nuisance, intimidation, or inducing breach of contract. Union organizers who entered employer property to speak with workers were trespassing, and if they encouraged workers to strike and set up picket lines, they could be committing any number of torts (as well as conspiracy or “watching and besetting” under Criminal Code). A tort or criminal finding could result in the court issuing an interlocutory injunction order requiring the activity in question to cease immediately, and a damages award imposed against workers or union leaders. 
· Yellow dog contract: A contract or contract term that requires an employee to refrain from joining a union or permits termination for cause of an employee who join a union. 
· PC 1003: Granted workers collective bargaining rights, including protection from anti-union discrimination by employers and a limited protected right to strike, and imposed on employers a legal “duty to bargain” with unions representing a majority of workers. 
The wartime labor relations order:
· The Wartime Labor Relations Order (PC1003), enacted by the federal government in 1944, established a statutory scheme that continues to shape modern collective bargaining legislation. 
Table 36.1 The Impact of Collective Bargaining Legislation:
1) Legal Rights: Right to join a union
Before PC1003: Employees could join worker associations. However, an employer could refuse to hire or could terminate a worker who did so, because freedom of contract includes the right to choose with whom you contract. 
After PC1003: PC1003 introduced a statutory “right to be a member of a trade union or employees’ organization” that prohibited employers from refusing employment to, terminating, or discriminating against workers because of their support for collective bargaining. 
2) Legal Rights: Right to collective bargaining 
Before PC1003: Employer had no obligation to recognize or bargain with a union that claimed to represent its employees. 
After PC1003: PC1003 introduced a statutory duty to bargain “in good faith,” provided that the union had been “certified” by the government. Certification occurs once a union has satisfied the requirements in the collective bargaining statue, which include providing that majority of employees wish to be unionized. 
3) Legal Rights: Right to Strike and Lockout 
Before PC1003: 
· A worker could refuse any offer of employment and refuse to work until an acceptable offer was made and accepted. However, an employer could refuse to hire any person who did not accept this offer. 
· An individual worker who refused to work during the term of an employment contract either had quit or had probably given the employer cause for summary dismissal without notice. 
· If a group of workers together refused to work for an employer, they were likely engaged in torts such as “conspiracy to injure” or “intimidation.”
· Organizers of a strike were likely also engaged in “conspiracy to injure” or “intimidation,” and could also be committing the tort of “inducing breach of contract.”
· An employer that “locked out” an employee – refusing to allow an employee to come to work- was committing a fundamental breach of contract that the employee could accept as a constructive dismissal. 
After PC1003:
· Introduced a limited, protected right to strike that prohibits an employer from terminating an employee for the reason only that he or she is engaged in a strike that the collective bargaining statue defines as lawful. A lawful strike is one that occurs only after a series of statutorily defined pre-conditions are satisfied. 
· Recognition strikes, strikes by non-union workers, and strikes while a collective agreement was in effect remained unlawful. 
· Employers have a limited right to lock out workers as a bargaining tactic, provided that a series of statutorily defined preconditions are satisfied. 

4) Legal Rights: Right to picket in support of a strike 
Before PC1003: Depending on the manner in which it was conducted, picketing could be treated as a tort (i.e., nuisance, inducing breach of contract). 
After PC1003: Picketing was no directly addressed in PC1003. However, by the mid-1940s peaceful picketing support of a strike was no longer criminal. Picketing could still be tortious, depending on how it was conducting. 

III. Labor Relations Legislation, the Outputs of the Collective Bargaining Regime, and Legal Institutions
· PC1003 developed a legislative model that fundamentally altered existing laws governing unions and the processes of collective bargaining, collective agreements, strikes, and lockouts.
· Labour relations boards are responsible for interpreting and enforcing labour relations legislation. 
· Labour Relations Boards: To interpret and enforce labour relations legislation enacted by governments. 
· Labour Arbitrators: To interpret and enforce collective agreements negotiated by unions and employers. 
· Courts: To enforce tort law as applied to collective activities and to provide judicial review of decisions of arbitrators and labour relations boards. 
IV: A Description of Canadian Employees Governed by the Collective Bargaining Regime:
· Once employees unionize, they enter a new legal world. The common law rules no longer apply. For example: The common law doctrines like constructive dismissal, repudiation of contract, and wrongful dismissal – crucial legal concepts within the common law regime- no longer apply to an employee governed by a collective agreement and represented by a union.  
· Publicly provided services such as education, healthcare, and public administration are very highly unionized, whereas privately provided services such as retail, food services, hospitality and financial services have very low collective agreement coverage rates. 
Chapter 39: The Unionization Process
· This chapter describes how non-unionized employees transition from the common law regime to the collective bargaining regime.
· Unions can do this in 2 ways: Obtaining government issued license (union certification) or through voluntary recognition, whereby the employer agrees to bargain with a union that has not been certified. 
· Construction workers, artists, and agricultural workers are among the types of workers for whom a special and different collective bargaining model exists in some jurisdictions. 
II. The Pillars of the Canadian Collective Bargaining Model: Majoritarianism and Exclusivity 
· The American Wager Act of 1935 introduced a model of collective bargaining unlike those developing in Europe and the rest of the world. 
· If a union demonstrates that it has the support of a majority of employees in a bargaining unit- a defined group of employees of a single employer- then that union becomes the “exclusive bargaining representative” of all of the employees in the bargaining unit, even those employees who did not seek union’s representation or join the union. 
· This is an all-or-nothing model of freedom of association. 
· Out of 100 employees, if 51 percent of employees support unionization, then their decision sweeps the remaining 49 percent of employees who rejected unionization into the collective bargaining regime. 
III. The Union Organizing Campaign
· Professor Karen Bentham (University of Toronto) found that 80% of Canadian employers actively resist attempts by their employees to unionize through lawful persuasions in the form of arguments against collective bargaining and, sometimes, threats or reprisals against employees who support the union (which violate the unfair labour practice provisions in collective bargaining legislation). 
· Sometimes union organizers make first contact with employees- for example, by leaving union flyers on car windshields or approaching employees as they enter or leave the workplace.
· Meetings usually take place outside the workplace – maybe coffee shops or restaurants. 
· Evidence of this employee support is collected in the form of a signed union membership card or, in some jurisdictions, union authorization cards, which indicate that the employee wishes the union to represent him or her in bargaining with the employer. 
· Employees may be required to pay a small fee to the union of between $1 to $5 to signal that the employee is serious when making this decision and not just signing a petition. 
· Unions rely heavily on inside union organizers to speak to their co-workers at the workplace and ask them to sign union cards. 
· If the union collects sufficient cards to meet the required legislative threshold, it can file an application for certification with the applicable labour relations board. 
IV. The Union Certification Process
A. “Trade Union” Status:
· First thing a labour relations board checks when it receives an application for certification is that a “trade union” filed the application. 
· If the union involved is well established, its status will not be questioned. 
· Labour relations boards have ruled that to qualify as a “trade union,” an organization must demonstrate a degree of formality, such as by having bylaws or a constitution, and an executive or officers who have authority to act on its behalf to bargain collective agreements on behalf of employees. 
· Company Unions are not certified in Canada. 

B. Timeliness of Certification Applications:
1. If the employer is not unionized, then any union can apply to represent its employees. However, there may be a restriction (known as a statutory bar) on a union that had previously filed an unsuccessful application for certification relating to the same or similar group of employees rejected in the recent past. The length of the statutory bar is either left to the sole discretion of the labour relations board (e.g., in Nova Scotia, Prince Edward Island) or specified in the jurisdiction’s labour relations legislation (ranging from three months in Quebec and British Columbia to one year in Ontario and Saskatchewan), but usually allows the labour relations board some discretion to reduce the period of time. 
2. If the employer is unionized, then an application for certification by another union to represent the unionized employees (known as a union raid or displacement application) can only be filed during an open period defined in collective bargaining legislation. A newly certified union is given a grace period of between 6 months (in British Columbia) and 12 months (in most other jurisdictions) to bargain a first collective agreement, during which time no other union can apply to displace it as the representative of the employees in the bargaining unit. OPEN PERIODS arise during the final months of the agreement. For example, in Ontario, if the collective agreement is for less than three years, the open period is during the final three months of the agreement; and if the collective agreement is for greater than three years, the open period is during 34-36 and then the last three months of every subsequent year. 
C. Required Employee support for the Union and Collective Bargaining 
· Assuming that a “trade union” has filed a “timely” application for certification, the labour relations board then turns to the crucial issue of assessing the level of employee support for the union. 
· This step begins with a review of union membership cards (or union authorization cards, where permitted) submitted by the union to determine the number of employees who support the union and want collective bargaining. 
· In Canada, a simple fraction ultimately determines whether workers have access to the collective bargaining regime. Let’s refer to it as “the golden fraction”: Number of employees who want the union to represent them in collective bargaining/ Number of employees eligible to participate in the decision. 

1. Who is an “Employee” for the purpose of union certification applications? 
· Some employees are expressly excluded from the right to unionize in collective bargaining legislation, including various professionals such as lawyers, medical doctors and engineers. 
· Excluded: Employees are divided into two teams, and those who wield real authority and power over subordinates are assigned to the employer’s team, as are employees who regularly have access to confidential labour relations information that would be of value to the union’s team. 
· Managerial Exclusion
· Confidential employee exclusion
· Job title means nothing- Labor relations boards look for evidence that the person actually makes effective decisions about hiring, firing, disciplining, and promoting workers. 
· Simple supervisory tasks like scheduling or directing work are not usually enough to bring person into the managerial exclusion.
CASE LAW: THE MANAGERIAL EXCLUSION: Langley City Foods Ltd. v. United Food and Commercial Workers International Union, Local No. 1518- PAGE 529
Key Facts: 
· The union applied to be certified for a bargaining unit of employees at a grocery store. 
· Two employees with the job title “assistant store manager” should be excluded because they exercised managerial functions and therefore were not “employees”. 
Issue:
· Did the assistant store manager exercise managerial functions such that they fell within the managerial exclusion and therefore were not entitled to be in the bargaining unit? 
Decision: 
· The BC Labour Relations Board ruled that the assistant store manager did not exercise sufficient managerial authority over the employees to bring them into the managerial exclusion. 
· The Board considers factors relating to disciplining and discharging a worker. Board considers whether the individual makes decisions regarding hiring, promotion or demotion. The Board has commented that the common theme identified is whether the individual exercises powers that are capable of having a significant impact on the career of an employee? 
· The assistant store managers were included in the collective bargaining unit. 
The confidential employee: 
· It excludes from the collective bargaining statue only those employees whose (1) regular, core duties (2) involve handling confidential information of a nature related to industrial relations that is not otherwise available to the union or employees in the bargaining unit, and (3) that would compromise the employer if disclosed to the union. 

2. Who is the Employer? 
· Are workers sent to Company X by a temporary placement agency employees of Company X or the temporary placement agency? The answer can matter greatly to the outcome of a union organizing campaign at Company X. 
· If the “temps” are Company X employees, then their wishes count for the purposes of determining whether the union has majority support. 
CASE LAW: IDENTIFYING THE TRUE EMPLOYER: United Food and Commercial Workers International Union, Local 1000A v. Nike Canada Ltd. – PAGE 531
· The union applied for certification to represent employees at a Nike distribution centre. 
· There were 70 full-time Nike employees in the factory and an additional 180 workers supplied by Manpower, a temporary employment supplier (“temps”). 
Issue: Was Nike or Manpower the true employer of the temps for the purpose of the Ontario Labor Relations Act? 
Decision: The Ontario Labour Relations Board ruled that Nike was the true employer. Citing the leading case on the identification of the employer in Ontario, York Condominium Corp. (1977) Ont. LRB Rep. Oc.645 
· Consider the following factors; 
1. The party exercising direction and control over the employees;
2. The party bearing the burden of remuneration; (Remuneration: Pay, salary, wages). 
3. The party imposing discipline;
4. The party hiring the employees;
5. The party with authority to dismiss the employees;
6. The party who is perceived to be the employer by the employees; and 
7. The exercise of an intention to create the relationship of employer and employee. 
· After considering the facts, temps were under the direct control of Nike Supervisors in the performance of their work there. Nike effectively determined the rate of pay. Nike supervisors gave warnings to the temps, and Nike could effectively dismiss a temp by instructing Manpower to no longer send that temp to Nike. 
· With the temps added to the denominator in the golden fraction, the union no longer had membership cards on behalf of 40 percent of the employees, and its application for certification was dismissed. 
· Collective Bargaining Legislation grants labour relations board’s discretion to declare two or more businesses to be related employers for the collective bargaining purposes. 
· For related employer declaration to be made, the board requires that four conditions be met: (1) there must be more than one business entity; (2) the entities concerned must carry on associated or related activities, (3) those activities must be carried out under common control or discretion, and (4) there must be a labour relations reason to make the common employer declaration. 
· In the case of Metro Waste Paper Recovery in Ontario, Metro used a temporary employee agency (KAS) to supply almost all of its employees at a factory in Whitby. A union applied to represent Metro employees at the factory, but the employer argued that all of the employees worked for KAS. In addition to arguing that Metro was the “true employer,” the union also argued that KAS and Metro were related employers. Therefore, the union was certified to represent employees of both companies at the Whitby factory. 
3) Defining the “Appropriate Bargaining Unit” 
· In general, an appropriate bargaining unit is a grouping of jobs that the labor relations board believes should be bundled together for the purposes of collective bargaining.
· “The union applies to represent all employees of Canadian Tire at 123 Junction Avenue, in the City of Toronto, except Automotive Service employees, Department Supervisors, and persons above the rank of Department Supervisor.”
· For many years, labour relations boards emphasized that an appropriate bargaining unit is one in which employees share a community of interest, meaning that their work and employment related interests and concerns are sufficiently similar that it makes sense for those workers to bargain together as the group. 
· Following factors to consider: (1) Similarity of skills, interests, duties, and working conditions; (2) the physical and administrative structure of the employer; (3) functional integration of the work and employees; and (4) geography. 
· Applying the concepts of community of interest, labour relations boards historically separated blue-collar factory workers from white-collar office and clerical workers, and part-time from full-time employees, although these distinctions are less rigidly applied today. 
· The most common problems include undue fragmentation of bargaining units that could leave the workplace carved up into little pockets of bargaining units, each with the own collective agreement. For example, a unit of six shipping and receiving employees is unlikely to be an appropriate unit, since it makes little labour relations sense to separate them from a larger bargaining unit of all factory workers. 
CASE LAW: What is an appropriate bargaining unit at Tim Hortons? 
United Food & Commercial Workers, Local 206 v. Lynn Management Ltd. 
· The union (United Food& Commercial Workers, or UFCW) applied to represent employees at one Tim Hortons store in Hamilton, Ontario. The store was a franchise of Tim Hortons Limited and the owner/employer (Lynn Management) also owned ten other Tim Hortons franchises with a 10-kilometre area. The 
· The employer argued that the appropriate bargaining unit included all 11 stores it owns. 
· The union did not have adequate employee support to be certified in any bargaining unit larger than just the one tore it had applied to represent. 
Issue: Was the union’s proposed bargaining unit consisting of one Tim Hortons store an appropriate bargaining unit? 
Decision: No! The board ruled that a single-store bargaining unit would “cause undue fragmentation of the employer’s functionally integrated enterprise.” The UFCW decision presented shows the importance of the bargaining unit decision. By deciding that a unit comprising a single store is not appropriate, the OLRB effectively prevented employees at that store from accessing collective bargaining. 

4) Measuring Employee Support for Collective Bargaining: The Card-Check Model and the Mandatory Certification Vote Model  
· Two models are used in Canada to measure whether a union has majority employee support: 
(1) The Card-Check model (with a fallback certification vote option) – Majority of employees have signed cards, then the union is certified without a certification vote. 
(2) The Mandatory Certification Vote model- A method used in the Canadian Collective bargaining legislation to measure the level of employee support for unionization that involves the government conducting a secret ballot vote of bargaining unit employees. 
· Card Check model- Once the union proves to the labour relations board that it has reached the required majority threshold, the labour relations board can certify the union. 
· In jurisdictions using a card-check model, there is a fallback option for a union to demonstrate majority support by a vote conducted by the labour relations board if the union demonstrates substantial support that nevertheless falls short of the majority threshold. 
· The mandatory certification vote model involves a two-step process. First, the union must collect union cards from a specified percentage (from 35-45 percent depending on jurisdiction) of bargaining unit employees in order to qualify for the second step, a mandatory certification vote conducted by the labour relations board. 

V. Voluntary Recognition:
· In voluntary recognition, the employer agrees to recognize the union as the representative of its employees and to begin collective bargaining
· Voluntary recognized unions are not granted the grace period. 
· In some jurisdictions, the right of voluntarily recognized unions (and the employees represented by them) to lawfully strike is also restricted. 
CHAPTER 40: Unfair Labour Practices and the Right to Organize 
Introduction:
· Before employers could fire employees who supported unions  such behaviour was usually legal in a system based purely on freedom of contract. 
· Protecting workers from reprisals was also a necessary condition to garner union support for a new legislated model of collective bargaining. 
· Restrictions prohibiting various forms of unfair labour practices were included in 1940s and 1950s collective bargaining legislation and remain a fundamental pillar of the emerging right to organize. 
II. Why a Statutory “Right to Unionize”?
· There was this worker called Bobby Napora  worked as an automotive technician at a company called Marv Jones Honda in Maple Ridge, British Columbia. He was concerned about his working conditions, so he wanted to organize a union. He met with a union organizer and signed a union membership card and agreed to act as an Inside Union Organizer at the workplace. A few days later, his contract was terminated (employer claimed it was due to poor performance). The British Columbia labour relations board came to a conclusion that it was due to Bobby attempting to create a union and to deter other employees from following the footsteps of bobby  Bobby was fired. He got his job back with back pay. 
· The Supreme Court of Canada has recognized that in order to exercise the right to organize, employees require statutory protection from employer threats and reprisals. In the 2001 decision of Dunmore v. Ontario (Attorney General), the supreme court wrote: “History has shown, and Canada’s legislatures have uniformly recognized, that a posture of government restraint in the area of labour relations will expose most workers not only to a range of unfair labour practices, but potentially to legal liability under common law inhibitions on combinations and restraints of trade.”
· Employees should have a right to unionize and there should be a government intervention in the form of a statue – “Unfair labour practice legislation” that restricts employers to punish employees who supported collective bargaining. 
III. The substance of unfair labour practice provisions regulating employer behavior:
· An amendment to the Criminal Code in 1939 criminalized the refusal by an employer to employ a worker who joins an employee association as well as any threat or intimidation by an employer intended to compel a worker to abstain from joining and association. 
· Wagner Act in 1935: granted employees protection from employer reprisals for associational activity. 
· The Wartime Labour Relations Order, or Order in Council PC 1003, was passed in 1944 in Canada and established the basic framework of the Wagner Act in this country. 
· There were other provisions also included within the PC 1003, a duty to bargain and two categories of restrictions on employer conduct (unfair labour practices) that could impede the right to organize: 
1) Intimidation and coercion prohibition: In prohibiting employers from punishing workers who join or support employee associations, either by refusing to employ them or by imposing conditions in their contracts that seek to restrain the employee from exercising any rights protected by the legislation. 
2) Interference and dominating prohibition: It prohibited employers from providing “financial or other support” to an employee association, and from dominating or interfering with the formation or administration of employee associations.

A. The intimidation and Coercion Prohibition and “Anti-Union Animus”:
· Section 96 of the Canada Labour Code is an example of a typical non-intimidation clause:
· No person shall seek by intimidation or coercion to compel a person to become or refrain from becoming or to cease to be a member of a trade union. 
· The non-intimidation provisions prohibits employers from disciplining or firing an employee for joining a union or supporting collective bargaining. 
· Labour Relations Boards will usually draw inferences from the circumstances surrounding the events, as the board di in the Marv Jones Honda decision. 
· In some Canadian jurisdictions, labour relations legislations creates a “reverse onus” in cases alleging adverse treatment of union supporters that effectively assumes that the employer acted unlawfully unless it can come forward with a compelling explanation why its actions were completely free of anti-union animus.
· Anti-union animus: The term used to describe the motive element of the unfair labour practice. 

B. The Interference and Domination Prohibition:
· Section 6 of the BC Labour Relations Code:
· “An employer or a person acting on behalf of an employer must not participate in or interfere with the formation, selection or administration of a trade union or contribute financial or other support to it.”
· These non-interference provisions perform two important functions:
1) Encouraging Independent Unions and Preventing Employer Domination:
· Protect the right of employees to select representation by an independent union of their choosing. 
· Employee associations that receive employer support contrary to the non-interference provisions are not recognized as “trade unions” and therefore have no legal status under collective bargaining statues. 
· The objective is to discourage company unions, which are associations dominated by the employer and that may not have the employees’ best interests in mind. 
· Boards have ruled that it was no unlawful for an employer to provide a list of employees to a union seeking to organize its employees, to invite a union to organize its employees, or to permit union organizing at the workplace, provided that the union involved is at arm’s-length from the employer and the employer’s actions did not interfere with the ability of employees to freely choose whether to support the union. 
2) Preventing Employer “Interference” With the Functioning of the Union:
· Following employer conduct unlawfully “interferes” with union activities: 
· Attempting during the hiring and recruitment process to screen out employees who may be union supporters;
· Refusing to provide a certified union with contact information for employees in the bargaining unit and information about their terms of employment;
· Bargaining working conditions directly with employees instead of their union;
· Refusing to collect and remit union dues to the union in accordance with a union dues clause in a collective agreement; and 
· Restricting an employee from taking a position as a union official. 
· Unlike the “intimidation and coercion” unfair labour practices discussed earlier in the chapter, the non-interference provision does not include a motive element. 
· If an employer intends to interfere with a union, then it is acting with an anti-union animus and is almost certainly in violation of the non-interference provisions. 
CASE LAW: Canadian Paperworkers Union v. International Wallcoverings, PAGE 549
· An employer violated the non-interference provision when it fired union-supporting employees based on the mistaken belief that they had engaged in misconduct during a strike. 
CASE LAW: Employer Property Rights versus the Right to Organize 
	Cadillac Fairview Corp Ltd. v. R.W.D.S.U.,  PAGE: 549
· The Retail, Wholesale and Department Store Union (RWDSU) commenced and organizing campaign of employees of Eaton’s, the flagship retail store at the Eaton Centre in Toronto. 
· Access to door  Employees entered and exited the workplace were in the mall, which was owned by Cadillac Fairview (CF) 
· CF enforced the mall’s “No solicitation” policy to exclude all such leafletting and organizing on mall property. 
Issue: Did CF unlawfully interfere in the formation of a union by banning union organizers from the Eaton Centre? 
Decision: YES! Property rights must be weighed against the statutorily protected right to organize. Accessing the mall was essential for the union organizers since it was the only realistic way that the organizers could identify and communicate with workers at this workplace.

IV. Employer Expression Rights:
· Employers are not completely silenced during a union organizing campaign. 
· Employers can prohibit union organizing during working hours, when the employees should be performing their jobs. 
· They can also enforce their property rights to exclude professional union organizers (with some exceptions, such as when workers live on employer-controlled property or the only access to the workers is by entering employer property, such as in case of shopping malls). 
· The law generally permits employers to campaign against unionization as long as they do not engage in threats, coercion, intimidation, and, in some jurisdictions, “undue influence.” 
· In most Canadian jurisdictions, employers are permitted to actively lobby employees to “vote no” and even to say negative things about unions, provided that there are no threats, intimidation, or coercion. 
· Labour relations boards apply an objective test, asking whether an employee of “average intelligence and fortitude” would be intimidated by the employer’s expression in the circumstances. 
· Employer captive audience meetings are usually permitted in Canada  comments made at the captive audience meeting may be ruled to coercive and intimidating even though in another context the same comments would not be.
· Employers enter dangerous water – whenever they make a link between unionization and job security  to fire employees, to close the workplace or transfer work, to cut wages or benefits, or to impose any other form of disadvantage on employees if a union is successful is crossing the line into unlawful territory. 

CASE LAW: An Employer’s speech during an organizing campaign crosses the line
United Steelworkers of America v. Wal-Mart Canada Inc., PAGE 552
· In April 1996, the United Steelworkers of America (USWA) commenced an organizing campaign at a Wal-Mart Canada Store in Windsor. Within a few weeks, the union had collected union membership cards on behalf of 91 employees out of just over 200 employees. 
· Union applied for certification on May 2. 
· Certification vote  151 votes against and 43 votes favour. 
· Union filed an unfair labour practice complaint alleging that in the days preceding the vote, the employer had engaged in a campaign of threats and intimidation of employees that tainted the outcome of the vote. 
Issue: Did Wal-Mart Canada commit an unfair labour practice by its pre-vote actions, and, if so, did those illegal acts taint the outcome of the vote? 
Decision: Yes and Yes! First, it permitted an employee to tell co-workers at a store meeting that a vote for the union could threaten their jobs and then did no distance itself from the statement. Second, Wal-Mart planted the seed in the minds of the employees that the store could close if the union won. Store closure question raised during the meeting  Employer refusing to answer which leads the employees to BELIVE that the store may close down. 

V. Remedies for Unfair Labour Practices

· Fundamental theory of remedies: return the aggrieved party to the position he or she would have been in but for the unlawful conduct of the guilty party. 
· Labour relations boards routinely reinstate employees whose employment was terminated for union activity, usually with full back pay and compensation for lost benefits. 
· Interim Reinstatement: An order by a labour board (or other legal board possessing such authority) that the employer reinstate a terminated employee to their job pending the outcome of litigation that will determine if the employer was within its legal rights to terminate the employee.
· Remedial Certification: An order by a labour relations board certifying a union that may not have established that it has majority employee support as a remedy for seriously unlawful acts by the employers – i.e., convincing employees that supporting a union could cost them their jobs.

LAW 529 – March 28 – Class 9 – The Collective Bargaining Regime 
· With certification, the union is the exclusive representative of employees in the bargaining unit
· Employer legally obligated to recognize the union & bargain with them
Commencement of Negotiation
· Trade union shall give the employer written notice of its desire to bargain with a view to making a collective agreement [s. 16]
· Either party may (in 90 days until end of agreement) give written notice of desire to bargain with a view to the renewal of agreement then in operation [s. 59. (1)]
· Onus is on union to give the employer notice to bargain within 60 days of certification, or at least 90 days prior to termination
· Failure to do so may end in decertification of union
Structure of Negotiations
· Bargaining committee
· Include professional negotiators
· Labour lawyer as advisor
· Does NOT include senior officials of union or employer
· Meetings
· OLRA requires parties to meet inside 15 days after bargain notice [s. 17]
· Meetings held aware from employer premises to avoid interruptions
· Middle ground, more space for private consultations
· Demands or proposals
· Parties submit set of proposals at the start; usually lengthy and complex
· Considerable research, internal review, discussions about priorities are required
· Procedure
· Usually, union submits its demands; if employer is looking for rollbacks, it will table its position with a rationale
· Proposals may be segregated
· Ratification
· If negotiators reach tentative agreement, must be ratified by vote of union members & approved by employer management
· Vote administered by union; must meet OLRA criteria [Ss. 44, 79, 79.1]
· Secret ballot, all employees in bargaining unit are entitled to vote (even if not in union)
· Convenient place & time to vote must be provided, ballot must provide simple option of acceptance or rejection of the agreement
· Mail-in ballot must be provided, ratification requires 50%<
· Factors influencing outcome of negotiations
· Strike & its perceived impact 
· Lockout & its perceived impact
· Adequacy of the strike fund
· Employer stockpiling product prior to strike/lockout
· Employer’s ability to replace workers
Statutory Freeze
· once employer received a notice of app. For certification, there is a freeze on the terms and conditions of employment
· Collective bargaining freeze: employer cannot alter the terms and conditions of employment, without union consent 
· When union gives employer notice to bargain
· Test is “Business as Before”: of charge is outside of employer’s normal business, then it is not permissible
Duty to bargain in good faith 
· The parties are required under OLRA to bargain in good faith [s. 17]
· Principle is concerned with process of negotiation, not the outcome
· Elements include:
· Parties are prepared to meet
· Acknowledge union as employee’s bargaining agent
· Provide relevant info
· Elements of bad faith bargaining:
· Parties are going thru the motions/no meaningful effort
· Does not include “hard bargaining”
· Deception, unjustifiable changes in bargaining positions, refusal to justify position
Industrial Conflict & Action
· The right to strike is protected by Charter [s. 2 (d)]
· Strike: “A cessation of work, a refusal to work or to continue to work by employees in combination or in concert or in accordance with a common understanding, or a slow-down or other concerted activity on the part of employees designed to restrict or limit output”; [S. 1. (1)]
· The key concept is “concerted.” It is an action intended to restrict or otherwise inhibit work. Motivation is irrelevant.
· Lockout
· Employer action parallel to the strike; [S. 1. (1)]
· Refusal by the employer to permit the employees to work, where the refusal is connected to collective bargaining.
· When can the union strike or the employer lock out the employees? 
· When the collective agreement has expired;
· For a strike, provided the workers in the bargaining unit have voted to strike;
· When conciliation has been undertaken without success;
· When 14 days have passed after the Minister issues a no-board report.
· A strike vote requires the approval of more than 50% of those voting. [S. 79. (3)]
· It is conducted by the union;
· It is a secret ballot;
· All employees in the bargaining unit are entitled to vote (even those who have not joined the union);
· A convenient place and ample time to vote must be provided;
· The ballot question is: Do you authorize or not authorize the calling of a strike?
· “A question on a ballot used in a vote to ratify a proposed collective agreement . . . shall be limited to giving the persons entitled to vote a choice between ratifying the proposed collective agreement . . . and not ratifying the proposed collective agreement . . . and shall make no direct or indirect reference to the calling of a strike.”  [S. 79.1 (2)]
· A strike does not end the employment relationship.
· Under the Ontario Labour Relations Act, the employer is required to reinstate workers if the strike ends within six months of commencement, and provided the work is still being done.
· Employers can hire replacement workers, but it is an unfair labour practice for an employer to hire a company or individuals as strikebreakers, or to engage in any other form of strike-related misconduct.  [S. 78. (1)]
· ‘Professional strike breaker’ means a person who is not involved in a dispute whose primary object, in the Board’s opinion, is to interfere with, obstruct, prevent, restrain or disrupt the exercise of any right under this Act in anticipation of, or during, a lawful strike or lock-out.”  [S. 78. (2)]
· “ ‘Strike-related misconduct’ means a course of conduct of incitement, intimidation, coercion, undue influence, provocation, infiltration, surveillance or any other like course of conduct intended to interfere with, obstruct, prevent, restrain or disrupt the exercise of any right under this Act in anticipation of, or during, a lawful strike or lock-out.”  [S. 78. (2)]
· A parallel unfair labour practice is for the union to engage in strike-related misconduct – interfering with, obstructing, restraining or disrupting the employer’s right to lock out.
· Unilateral Change in Terms of Employment
· Once the parties are in a lawful position to strike/lock out, the employer may unilaterally impose terms and conditions of employment;
· There is no longer a collective agreement and, therefore, no collective bargaining freeze.
Third Party Intervention
· The OLRA requires third-party intervention prior to any strike by employees or an employer lockout.
· Conciliation
· Either party can apply to the Minister of Labour for the appointment of a Conciliation Officer; [S. 18]
· The objective is to assist the parties to reach an agreement;
· The Conciliation Officer reports back to the Minister regarding whether or not an agreement is reached;
· If no agreement is reached, the Minister may establish a conciliation board or advise the parties that no board will be appointed;
· In most instances, the Minister will not  appoint a board, and the subsequent  notification to the parties is called a “no-board report”;
· A no-board report is a necessary precondition to a strike or lockout.
· Voluntary Interest Arbitration
· The parties may agree to have their dispute determined by a third party; [S. 40]
· It is seldom agreed to;
· Parties are most reluctant to have someone else dictate the terms of their collective agreement.
· Compulsory Interest Arbitration
· For certain categories of workers (so-called “essential services”), and otherwise on an ad hoc basis, the government will require the dispute to be resolved by binding arbitration;
· The right to strike or lock out is denied.
· First-Contract Arbitration [S. 43]
· The OLRA provides for the imposition of a first collective agreement by arbitration if necessary;
· The party seeking a first-contract arbitration must show that negotiations failed due to the recalcitrance of the other party.

LAW 529 – April 4 – Class 10 – The Collective Bargaining Regime 
· The collective agreement substitutes for the individual employer-employee contract
· An individual employee can assert their rights only thru the collective agreement
· Freedom to negotiate terms/conditions is subject to certain statutory prescribed limits and requirements
Mandatory/Default Provisions
· Strikes and lockouts are prohibited during a collective agreement. [S. 46. (1)]
· A grievance procedure, including binding arbitration if necessary, is required to resolve contractual disputes.  [S. 48. (1)]
· Term
· The term of a collective agreement must be at least one year.
· Recognition of the Union
· The agreement must include a provision recognizing the union as the exclusive bargaining agent for the employees in the bargaining unit.  [S. 45. (1)]
· The employer is required to deduct union dues from the employees’ pay and remit them to the union if the union so requests. [S. 47. (1)]
· The bargaining unit must be described.    
· Management Rights 
· Subject to the employer’s obligations under the collective agreement, the union acknowledges the employer’s right to manage the operation, including hiring, firing, discipline, etc.
Common Provisions
· Union Business
· The employees must be granted time off to attend to union affairs.
· Union Security
· All members of the bargaining unit must join the union; or
· The “Rand Formula” applies.
· Union dues must be deducted from the pay of all members of the bargaining unit, whether or not they have joined the union.
· Workload and Work Procedures
· These vary in detail and scope depending on the workplace.
· Compensation
· This is detailed by job classification;
· It may include a cost-of-living adjustment (COLA) for multi-year collective agreements.
· Vacation and Leaves of Absence
· Vacation entitlement typically commences after one year’s service and increases with seniority;
· Leaves of absence may be substituted for or added to those provided under the ESA;
· The parties cannot contract for leaves of absence less than the ESA entitlement.
· Sick Leave
· The agreement may provide for short-term sick leave (a specified number of days) as well as long-term disability leave.
· Medical Insurance
· It may provide benefits for drug, dental, vision, and hearing care or other health-related services not provided by government health care plans.
· Seniority and Job Security
· Collective agreements typically set out criteria and a process to discharge employees when there is not enough work (layoff);
· Bumping Rights. The general principle is that layoffs proceed in reverse order according to seniority; i.e., the more junior employee in terms of length of service is discharged before the more senior employee;
· Most agreements require that the more senior employee has the skill and ability to do the job of the more junior employee
· Hours of work and overtime
· Collective agreement describes the standard work week in hours per week/day
· Time worked above the prescribed numbers is overtime; 44hrs and demands 1.5 times the pay
Implied Terms
· The Duty of Fairness and Reasonableness in the Exercise of Management Rights
· The employer must exercise conferred discretion reasonably, not arbitrarily or in bad faith.
· The introduction of company rules during the collective agreement must meet a standard of reasonableness.
Ancillary Documents
· What is the legal status of such ancillary documents as policies, insurance plans, pension plans, etc.?
· If they are incorporated into the collective agreement (expressly or by implication), then they are enforceable through the grievance and arbitration process.
Grievances and Labour Arbitration 
· Grievance and arbitration are at the heart of the collective agreement 
· Mechanism for resolving disputes without a work stoppage or threat of one
· Parties cannot resort to strikes or lockouts 
Grievance Process
· Both parties can file a grievance; Unresolved grievances are determined by arbitration 
· 4 types:
1. individual; by employee
2. group; 2 or more employees
3. policy; filed by union
4. employer 
· multi-step process 
· at each stage, the proceedings become more formal & involve more senior reps of union and employer
· each step has time limit
· most grievances are settled/withdrawn; if not it is directed to arbitration
· Last Chance Agreements
· They are settled on the basis that the employee will be given one last chance to improve his or her behaviour. If this does not happen, then the employee will be terminated.
· Last-chance must not relate to prohibited ground of discrimination
Arbitration
· Arbitration is a cornerstone feature of the grievance process and the collective agreement. 
· It is the mandatory mechanism for resolving workplace disputes without resorting to industrial action, i.e., a strike or lockout.
· It is the final step in a prescribed process in the collective agreement to resolve workplace disputes.
· Arbitration decisions are final and binding.
· The courts are generally deferential to arbitration decisions. They will intervene only if the decision is not one that a reasonable arbitrator would make.
· Arbitrator selection
· if the collective agreement does not describe the process for choosing an arbitrator, OLRA does
· if arbitrator is panel of 3; each party selects a side party who then chooses a third party
· Arbitration Procedure
· The parties may use legal counsel or specialized labour representatives, grievance officers, etc.;
· Generally speaking, the burden is on the union to demonstrate, on balance of probabilities, that a provision in the collective agreement was violated
· ** if the matter in dispute is the appropriateness of employer discipline, the burden is on the employer to demonstrate that the discipline was justified 
· arbitrators are not bound by decisions of other arbitrators in similar situations 
· Enforcement
· Arbitration decision can be enforced by a court order
· Losing party may apply for a judicial review of arbitration order
Discipline and Dismissal· Scope of Labour Arbitration
· Weber v. Ontario Hydro [1995] SCC (Ref. Box 44.6)
· The authority of the arbitrator extends to dealing with any dispute that arises directly or “inferentially” from the collective agreement. This includes torts or Charter challenges.
· Parry Sound (District) Social Services Administration Board v. OPSEU, Local 324 [2003] SCC
· The scope of the arbitrator’s authority includes determining whether or not the exercise (in this instance) by the employer of management rights violated a employment-related statute, specifically the Ontario Human Rights Code.

· Just cause
· Employer must demonstrate just cause on a balance of probabilities, to discipline or dismiss an employee under a collective agreement
· The test for just cause is similar to that for the individual employment contract; including reference to the context and proportionality test in McKinley v. BC Tel
· Has the employer demonstrated reasonable cause to discipline the employee?
· If so, was the employer’s penalty excessive?
· If so, what is an acceptable penalty?
· Arbitrator’s right to substitute their own penalty for employer is found in OLRA 
· Except only where the collective agreement imposes fixed penalties for certain infractions, the arbitrator can substitute his or her own penalty for the employer’s.  [S. 48. (17)]
Grounds for Discipline & Discharge 
· Grounds for discipline/discharge under a collective agreement are generally same as under individual employment contract
· Dishonesty: not every dishonest act constitutes dismissal. Was the act premeditated? How serious was it? Was the employee remorseful?
· Poor Performance/Incompetence: The arbitrator will distinguish between culpable (blameworthy) incompetence and non-culpable (doing the best I can) incompetence.
· The employer must follow a performance improvement process before it can discipline or terminate an employee. 
· Insubordination: employer must establish that it gave clear order understood by employee, a person in authority gave the order, the employer disobeyed the order
· “work now grieve later” Rule: applies when an employee believes an order violates the collective agreement
· exceptions: 
· The order may compromise health and safety;
· The order is illegal;
· It interferes with urgent union business;
· It deals with personal appearance in a prejudicial manner;
· It deals with medical or other privacy matters.
· Harassment, Violence, threats: not every instance is grounds for dismissal; context and proportionality must be considered
· length of service, seriousness of incident, disciplinary record, provocation
· Absenteeism/Lateness: arbitrator distinguishes between culpable (blameworthy) an innocent absenteeism. Only culpable is grounds for discipline. For dismissal;
· The absenteeism is excessive relative to the average in the workplace; and
· There is no reasonable prospect of the employee returning to work in the foreseeable future, consistent with the employer’s obligation to accommodate the employee under the Human Rights Code.
· Off-Duty Conduct: what employee does outside of work is not grounds for discipline
· Exception is where it interferes with the job or where it may harm the employer’s business or reputation
· Intoxication: As a general rule, intoxication at work is a serious offence; The employer must keep in mind whether or not the employee is addicted, in which case accommodation may be required under the Human Rights Code.

LAW 529 – Class 11 – The Collective Bargaining Regime (fair representation)
Chapter 46: The Regulation of Unions: Legal Status, the Duty of Fair Representation, and Decertification
· Union  Combination of individual workers who have joined together for the purpose of trying to improve working conditions. 
· Do unions have a legal status? Similar to a corporation as a “legal person”  Within the collective bargaining regime, unions clearly do have legal status. 
· Legal obligation imposed on unions: Duty of fair representation (DFR). 
· Decertification: Workers can remove their union and go back to their common law regime. 

II. What is the Legal Status of a Union to Sue and Be Sued in the Common Law Regime?
· 1957 case of Orchard v. Tunney  Supreme Court of Canada ruled that although a union does not have an independent legal status  each individual union member, upon joining the union, nationally enters into a contract with each other member. 

CASE LAW: Are Unions Legal Persons? (PAGE 670)
	Berry V. Pulley 
· Pilots working for Air Canada and Air Ontario were members of the same union  CALPA
· Both of these employers were commencing a merger  Both groups required to work together and how seniority will be split amongst them.
· Air Canada pilots argued that the Air Ontario piolets’ seniority list should be placed at the bottom of the Air Canada seniority list. 
· Ontario pilots argued that the two seniority lists should be merged. 
· Two groups didn’t agree.
· Air Canada pilots took off  voted not to implement the arbitrator’s seniority list and eventually left CALPA and formed their own union.
· Air Ontario launched a class action lawsuit in the common law courts against individual Air Canada pilots, arguing that when they refused to accept the arbitrator’s award merging part of the seniority list, they breached the CALPA constitution that bound all of the pilots in a contract. 
Issue: Could Air Ontario Pilots sue individual Air Canada pilots for breaching the CALPA constitution by refusing to abide by the arbitrator’s decision? 
Decision: NO! Didn’t make sense to pretend that “web of contracts” still existed between each individual union member. It was time to recognize that unions have legal status to enter into a contract with their members. 
· Berry v. Pulley founds that unions have a legal existence separate from their members and union officials because modern collective bargaining statues confer that existence on them by granting them extensive legal rights and imposing on them legal obligations. 
· Unions can now sue and be sued in common law as long as the matter isn’t arising from the collective agreement (resolved by arbitration) or an employment-related statue (resolved by an administrative tribunal). 
· Unions have been sued and have sued their own employees for breach of their employment contracts as well as for alleged torts committed by union officials. 
· However the only exception to not being sued  If there is a specific statue which prohibits that  “a trade union shall not be made a party to any action in any court unless it may be so made a party irrespective of this Act or of the Labour Relations Act.” 

III. A Union’s Duty of Fair Representation (DFR):
· Union certification under the Wagner model  collective bargaining are exclusivity and majoritarianism. 
· Duty of fair representation  Imposed on the unions  Represent everyone fairly  Even the individuals who may not have wanted union representation. 
· No arbitrariness, discrimination, or bad faith. 

A. The history of the duty of fair representation: 
· DFR goes back to 1944 decision of the US Supreme Court, Steele v. Louisville & Nashville Railroad  Union denies membership and seniority rights to black workers in the bargaining unit at the time before human rights laws prohibited such discriminatory actions. 
· You can essentially sue your own union in court for unfair practices. 
· In jurisdictions with a statutory DFR, employees must file a DFR complaint with the labour relations board. 

B. The scope of the duty of fair representation: 
· DFR applies to everyone in the union  not just the members  Keep in mind you are also part of a union even if you are not a member if there is a majority vote on the union representation. 
· If there is a clause: Mandatory union membership clause: If you are not part of that union than you are not a collective bargaining employee. 

C. The substance of the duty of fair representation: 
· Avoid the following types of behavior:	
1) Arbitrariness: Investigate the issue and make a decision based off that investigation. “Union cannot act arbitrarily, disregarding the interests of one of the employees in a perfunctory matter. Instead make a reasonable view of the problem and arrive at a thoughtful judgement.”
2) Discrimination: Unions must not violate human rights statues, such as by discriminating on the basis of prohibited grounds found in those statues. 
3) Bad faith: Can’t make decisions based on personal animosity, revenge, pettiness or dishonesty. 

1. The duty of fair representation and decisions on whether to proceed to arbitration with grievance:
· Employees can file grievances if the employer violated their collective agreement rights  However, the final say on these grievances fall on the shoulders of the union  whether or not they want to pursue this grievance to arbitration. 
· Example: You are dismissed  you file a grievance  Your union thinks the employer will win and drops that suit after the investigation conducted by them  You can’t sue the employer anymore under the collective agreement which forbids you from suing the employer in common law bound by collective agreement. So what do you do? The only option you have is to pursue a DFR complaint alleging that the union’s decision was arbitration, discriminatory, or made in bad faith. 
Should unions have the right to drop an employee’s grievance contrary to the wishes of the employee? 
· Individual rights theory: Proceed to an arbitration decision regardless of what the union thinks regarding your complaint. 
· Individual theory hasn’t succeeded because unions act as gatekeepers to the grievance procedure.  Don’t want to incur an unnecessary legal and arbitration cost. 
· Exception be made for dismissal grievances  at their own expense  Even if the union refuses to move forward. 
CASE: 1984 case of Canadian Merchant Service Guild v. Gagnon et al  Supreme Court of Canada described the principles that must be applied when assessing whether a union’s decision to drop a grievance violates the DFR: 
1. Unions have an exclusive power  So act fairly when it comes to representing all the employees in the unit. 
2. Employees don’t have an absolute right to arbitration and the union enjoys considerable discretion.
3. After a thorough study of the grievance  balance competing interests of the union with the employee who is filing the grievance. 
4. Union’s decision cannot be arbitrary, capricious, discriminatory or wrongful. 
5. Representation by the union must be fair, genuine and not merely apparent, undertaken with integrity and competence  Without hostility towards the employee. 
· Underneath is a case where a union did a wrong and the DFR complaint was upheld:
CASE LAW: The duty of fair representation in the administration of a collective agreement: (PAGE 675)
Mwmera v. United Brotherhood of Carpenters and Joiners of America, Local Union	 No. 2010
· Mwemera  one year into his employer  assigned to take a forklift training course  On the first day  He fell asleep twice in class  employer learned of this and gave him a written warning  The same day he was terminated as he was called into office. 
· Employer relied on “Rules of Conduct”: “sleeping while on duty”  An offence that “may result in immediate dismissal.” 
· Mwemera  Talks with his union head  No grievance was filed  So he files a complaint under DFR against the union. 
Issue: Did the union violate the DFR by not investigating the termination and advocating on Mwemera’s behalf? 
Decision: YES! Orrel had the duty to investigate the circumstances of the termination. He did not do so here. Termination of an employee is an important issue  The fact that Orrel did nothing results in the board closely scrutinizing the union’s decision. He didn’t go up against the employer for the union member. Just had a short telephone conversation  No evidence provided. Here, union’s investigation fell short and was therefore “arbitrary.” As a remedy, labour relations board ordered that a grievance be filed and be referred directly to arbitration. 
· Usually a successful remedy in a DFR complaint being upheld results in arbitration process that must be paid for by the union. 

2. The duty of fair representation and collective bargaining: 
· Union decisions that benefit one group of employees over another do not violate the DFR, unless that decision was arbitrary, discriminatory, or made in bad faith. 
CASE LAW: The duty of fair representation in collective bargaining process: (PAGE 676)
Ormerod v. Unifor, Local Union No. 333-BC 
· The union represented a bargaining unit comprising both large bus drivers (“transit operators”) and community shuttle operators (CTOs).  
· Under the agreement Transit operators were paid more than CTOs and accumulated seniority from their date of hire while they were CTOs. 
· So if a CTO driver were to become a transit operator  their seniority did not carry over and would have to start from the bottom. 
· In 2015, the employer and union agreed to eliminate the CTO classification and treat all drivers as transit operators based on the premise that “a bus is a bus.” 
· Existing 65 CTOs that are going to become transit operators will have their seniority merged (dovetailed) instead of end tailed. 
· Now, certain CTOs will have greater seniority that recently became transit operators over the past CTOs that lost their seniority. 
· The PRIOR group of CTOs that became transit operators filed a DFR complaint against the union. 
Issue: Did the union act arbitrarily, in a discriminatory manner, or in bad faith by agreeing to merge the seniority lists of the CTOs and transit operators in the circumstances? 
Decision: NO! The labour relations board cites a passage from Seagrams Employees v. Distillery, Winery, Soft Drink & Allied Workers, a 1978 decision by the BC Labour Relations Board: “Union decisions will favour some employees and others may not like them.” The BC Labour Relations Board accepted that the union’s decision was rational agreed to regarding the treatment of seniority, some employees would be disadvantaged. As long as it’s done in a good faith and not in a discriminatory manner or arbitrarily, it will be justifiable. 
IV. The Decertification of Unions: 
· Proof of majority supports can be done through one of two models: In the card-check model, the union must collect union membership cards from a specified majority of bargaining unit employees. In the mandatory certification vote model, the union must first collect union cards from a specified percentage in order to qualify for the second step, a mandatory certification vote conducted by the labour relations board. 
· There are certain rules that must be met for the decertified process. 

A. Decertification Due to Loss of Majority Employee Support: 
· The union gets decertified because it is no longer supported by a majority of bargaining unit employees. 
· Decertification can only be filed in the open period near the end of the collective agreement. 
· In the decertification  it’s the employees that take the lead themselves. Usually one or more employees initiate the campaign. 
· Decertification petition: Must get the signatures of the employees  Petition requires employee names and signatures (dated and witnessed). 
· In ONTARIO: 40% or more bargaining unit employees sign the petition. 
· Importantly, employers must play no role in initiating, encouraging, supporting, or facilitating a decertification application. 
· Decision must be made voluntarily by the employees. 
· Any employer support can result in a dismissal and unfair labour practice  providing employees with resources such as office space, materials, copiers, and fax machines to help them prepare decertification application; making promises to employees about working conditions should a decertification application be successful; referring employees to a lawyer to help with the decertification; or paying all or part of any legal fees incurred by employees who initiated the application. 
CASE LAW: Employer interference in decertification efforts: (PAGE 680)
	Unionized Employees of Tenaquip v. Teamsters, Local Union 419 
· A group of employees filed an application for decertification of the union. 
· Union files a response with the labour relations board arguing that the employer had initiated and supported the application. 
· Two employees drove this campaign. 
· They posted a notice at work inviting employees to talk to them about decertifying the union and no one responded. 
· Next meeting takes place in the company boardroom DURING working hours and presented them with a petition  Later filed the application to decertify. 
Issue: Did the employer initiate the decertification application by giving support to the two employees and if so, should the Ontario Labour Relations Board (OLRB) dismiss the application? 
Discussion: Yes and Yes! Signatures on those petition were solicited during working hours; employees left their work areas to attend this boardroom meeting. OLRB concluded that the employer must have been aware of the employees’ effort to campaign for decertification at the workplace and condoned it. 
B. Other Reasons for Decertification: 
1) The union failed to commence collective bargaining (Ontario and New Brunswick): If a union fails to give the employer a “notice to bargain” or otherwise fails to commence bargaining after a defined period of time (60 days in Ontario, 30 days in New Brunswick), then a labour relations board can decertify the union for “sleeping on” its bargaining rights. 
2) The certification was obtained by fraud (Ontario, Manitoba, New Brunswick, Saskatchewan, and federal): If certification was obtained by reliance on fraudulent statements or documents, such as forged union membership cards, the labour relations board can terminate the union’s certification. 
3) The union “abandoned” its bargaining rights (Manitoba, British Columbia, Saskatchewan, Alberta, and Ontario): If no steps are taken to bargain collective agreements or to administer a collective agreement, a labour relations board may rule that the union has “abandoned” or “slept on” its bargaining rights and decertify the union. 
4) The union was displaced by another union in a union raid: Union can apply for certification of employees represented by a different union during the open period. If raiding union is successful  Union that previously represented the employees is decertified and the new union replaced the old union as the employees’ legal representative. 

C. The Effects of a Successful Application for Decertification: 
· Employees go back to the common law regime. 
· New offer, acceptance and mutual consideration must take place. 
· The prior collective agreement terms carry on to the new common law regime. 
· If you were being paid $30 per hour with health and dental care and 15 days of paid vacation  Those terms become implied terms under the new common law arrangement  The employer can’t cut the pay to $20 or else that can lead to a constructive dismissal case. 
CASE LAW: What happens when employees decertify their union? 
	OSSTF v. Muskoka Board of Education: 
· The custodial employees of the Muskoka Board of Education were represented by the Service Employees Union (SEU) until September 25, 1995, when a majority of the employees voted to decertify the union. 
· New union successfully applied to represent the same employees. 
· That certification triggered the statutory collective bargaining freeze. 
· During this time  Employer could not alter any terms or conditions of employment without the union’s consent. 
· In November 1995, still during the statutory freeze period, an employee named Blundell was dismissed for innocent absenteeism due to prolonged absence related to a disability. 
· Employer terminates him  employer said that the older collective agreement between SEU and the employer was no longer in effect.
· OSSTF filed a complaint with the labour relations board on behalf of burdell.
Issue: Did the just cause provision in the old collective agreement become an implied term of Blundell’s individual employment contract with the employer after the SEU was decertified? If so, did the employer violate the statutory freeze provision by dismissing Blundell without just cause? 
Decision: No and NO! From the moment SEU was decertified, the employment relationship changed from collective bargaining to common law of the individual contract. “just cause” protection in the collective agreement between SEU and the MBE confers rights of a collective nature ON THE SEU, not of an individual nature on the individual bargaining unit employee. He must not rely on the collective bargaining process of the arbitration process. Now, he’s in the common law regime  file for wrongful dismissal bitch  Common law standard of “cause”
· Just cause provision did not carry over as an implied term of the employee’s individual employment contract. 
· Had the collective agreement granted employees a personal right to challenge their dismissal as lacking just cause, then the just cause term may have been implied into the contract. 

CHAPTER 48: The Charter and the Collective Bargaining Regime 
· Collective bargaining = Quintessential example of freedom of association in action. 
· Wagner model, designed to protect and structure the freedom of association of employees. 
· Wagner model legislation  created protection for workers against retribution, intimidation, and discrimination by employer.
· Wagner model of collective bargaining  freedom of association is “instantiated” in the Canadian workplace. 
· Governments can also restrict the scope of collective agreement terms with out the assent of workers. Governments can also restrict the scope of collective bargaining rights; for example, by narrowly defining permissible strike action or limiting the topics over which the parties can bargain, which can diminish the ability of workers’ associations to collectively achieve workplace goals. 
· This chapter examines the impact, focusing on the scope of freedom of expression (section 2(b) of the charter) and freedom of association (section 2(d)). 

II. Freedom of Expression (Section 2(b)):
· The SCC has interpreted freedom of expression very broadly. 
· If an act conveys or attempts to convey meaning in a non-violent manner, it has usually been found to fall within the scope of protection expression in section 2(b) of the charter. 
· Most legal disputes in regards to freedom of expression  Take place at the step two of the charter analysis, under section 1. “Whether the government restriction on freedom of expression is demonstrably justified in a free and democratic society”. 
· In the earlier chapters  SCC decided in RWDSU v. Dolphin Delivery Ltd. (1986)  Peaceful labour picketing is a protected “expression” under section 2(b) of the Charter because it conveys meaning. 
· Picketing also has a signalling effect: it can provoke “an automatic reflex response from workers, suppliers, and consumers,” which the SCC felt “may discourage some people from making rational choices based on persuasive discourse.”
CASE LAW: Is filming employees crossing a picket line a protected freedom of expression? 
Alberta (Information and Privacy Commissioner) v. United Food and Commercial Workers, Local 401 (PAGE 703)
· The Alberta Personal Information Protection Act (PIPA) prohibits the collection, use, and distribution of “personal information” about an individual without that person’s consent. 
· Lawful picketing  members of the United Food and Commercial Workers union filmed the picket line and used the images of identifiable persons crossing the picket line for promotional and training material. 
· PIPA found that notwithstanding the impact on freedom of expression, the union had breached PIPA by collecting and distributing images of identifiable individuals without their consent. 
Issue: Do statutory restrictions on the use by organizations of photos and videos without a person’s consent violate the freedom of expression of unions seeking to use such photos during a lawful labour dispute? 
Decision: YES! This violation was not saved by section 1 of the charter. SCC said that filming the picket line was constitutionally protected expression, both with respect to the signally effect and to the subsequent use of the videos collected for expressive purposes. 
· Primary picketing: given broad legal protection  while secondary picketing at locations other than the struck workplace was treated in the common law as “illegal per se”. 
CASE LAW: R.W.D.S.U., Local 558 v. Pepsi-Cola Canada Beverages (West) Ltd.
· SCC decided that informational picketing, whether primary or secondary in nature, “engages one of the highest constitutional values: Freedom of expression.” 
· As a result, today all labour picketing associated with a lawful strike (or lockout) is legal, unless the manner in which it is done is illegal for some reason. 
III. Freedom of Association (Section 2(d)):
· Section 2(d) of the charter says simply that everyone has “freedom of association.” 

A. The Early Years: The “First Labour Trilogy” (1987) and Professional Institute of the Public Service of Canada (1990)
· Very early on in the life of the charter: 3 decisions were released in 1987  Known as the “first labour trilogy”  Freedom of association is to be interpreted narrowly to include only the following:
1) Freedom to form and to join associations, including unions; therefore, a law prohibiting people from forming or joining a union or other employee association would infringe 2(d) of the charter;
2) A freedom to engage collectively in the exercise of constitutional rights; and 
3) A freedom to engage in activities through an association that individuals are legally entitled to do; for example, since individuals are legally entitled to play golf, the government would violate section 2(d) by prohibiting golf associations. 
· So the scope of “freedom of association” was fairly narrow and didn’t include a “right to strike”
· Also collective bargaining was prohibited in the 1990 case of Professional Institute of the Public Service of Canada v. Northwest Territories (Commissioner). 
· Chief Justice Dickson’s Famous Dissent in Re Alberta Reference  One of the finest judges (PAGE 707)

B. Cracks in the first labour trilogy: Dunmore (2001), BC Health Services (2007), and Fraser (2011)
· Despite Chief Justice Dickson’s strong dissent, calling for a broader interpretation of section 2(d) of the charter that protects the right to collective bargaining. 
· The Government can still  Continue to ban or restrict strikes and to exclude specific groups of workers altogether from collective bargaining statues that granted other workers a robust set of legal entitlements intended to bolster their right to collective bargaining. 
· Changes did occur after the first labour trilogy as the SCC shifted towards a broader interpretation of section 2(d) of the charter. 
· Dunmore v. Ontario (Attorney General), which challenged the exclusion of farm workers from the Ontario Labour Relations Act, 1995 as a violation of their freedom to associate. 
· The next big step  Health Services and Support – Facilities Subsector Bargaining Assn v. British Columbia (“BC Health Services”). 
· In this case, unionized health care workers brought a charter challenge against a new law (Health and Social Services Delivery Improvement Act) that suspended collective bargaining in the health sector. 
· According to the Government, the Act was adopted to deal with a crisis in relation to the high medical costs in the province. 
· However, rejecting this logic  SCC found that this new constitutional right to collective bargaining imposes an obligation on government employers to bargain in good faith and to consult with unions before passing laws that negatively impact collective bargaining and collective agreements. 

C. The “Second Labour Trilogy” (2015):
CASE LAW: Does the Charter Protect a Right to Strike? (PAGE 710)
	Saskatchewan Federation of labour v. Saskatchewan 
· Decision: SCC ruled that “freedom of association” protects the right to strike. 
· SCC wrote that the right to strike  “constitutional benediction”  Striking was the “powerhouse” of collective bargaining that promotes equality in collective bargaining in a system in which there exists a fundamental power imbalance between employers and employees. 

D. Where we are now on the charter freedom to associate: 
· Under the Wagner model: 3 things are for sure:
1) The right to join, form and belong to a union
2) The right to collective bargaining 
3) The right to strike

E. Freedom to NOT associate?: Lavigne (1991) and advance cutting & Corning Ltd. 2001
· We have freedom of association which is perfectly legal.
· What about “forced” association.
· Lavigne v. Ontario Public Service Employees Union  Lavigne was basically FORCED to pay union dues as he was part of a collective bargaining unit  Saved by Section 1 of the charter  Unions serve an important function in society in contributing to public debate.
· Second case: R. v. Advance Cutting & Corning Ltd.  challenged the Quebec legislation that required construction workers to join one of five unions. 

IV. Equality Rights (Section 15) 
· For a distinction in a statue to violate section 15, it must be shown that (1) it is discriminatory on the basis of an enumerated ground or analogous ground; and (2) it “fails to respond to the actual capacities and needs of the members of the group and instead imposes burdens or denies a benefit in a manner that has the effect of reinforcing, perpetuating or exacerbating their disadvantage.” 
· Unions argue that section 15 equality rights should protect vulnerable workers who have been excluded from protective labour legislation. 
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