Chapter 8
Civil Liability


Introduction

Description
· The principle of civil liability holds that people must be held accountable for the consequences of their actions
· This includes liability for other’s actions or harm caused by things
· Criminal and civil are two different things


Art. 1458 (Contractual Liability)
Art. 1457 (Extra-Contractual Liability)

Ex: you have a bunch of friends on your balcony holding a party…the balcony breaks and completely falls…me, as the resident of the apartment can sue the owner of the building under 1458 because I have a contract with the owner…. but my friends can sue under 1457

Conditions

Endowed with Reason
· Minors:
· Must be over 7 years old to know right from wrong
· Inapt Person:
· Person lacking reasoning can’t be held liable 

Person Committed a Fault
· When many at fault, responsible in proportion to fault (Art. 1478 par.1)
· If many, but uncertain who exactly caused the problem, solidarily (art. 1480)

Caused Real Damages

1. Bodily
· Physical
2. Moral
· Person’s reputation
· Psychological
3. Material
· Property


Assessment of Damages

1. Present Damages
· Sustained losses
· Profit losses

2. Future Damages
· That are certain
· Can be assessed

3. Reserve Rights
· For certain bodily damages
· 3 years
· Reserve rights ex: you lost 20% of your hearing but doctor says it could get worse…so you can go back if it gets worse and you still have your rights

Punitive Damages
1. If intentional harm
2. No double punishment (you cannot ask for punitive damages in civil court if they are already found guilty in criminal court…they are already learning their lesson by going to jail so you can’t sue them to teach them a lesson by asking for money under punitive damages in civil court)

Causal Link
· There must be a direct association between the fault and the damages
· Must prove to court

Defenses?

Victim’s actions (blame it on the victim)
1. Victim Accepts Risk (art. 1477) (ex: victim signs consent form before surgery...know there’s a risk) unless due to negligence
2. Victim’s Fault- proportion of damages (art. 1478 par. 2) (ex: picking a fight with the bouncer or putting something in the microwave that explodes and you get hurt, it’s your fault)
3. Victim Aggravates Damages/ Injuries (art. 1479) (ex: you’re skiing without a helmet, gets hurt, she didn’t want to go to the hospital, claiming she was oaky, and she died the next day…she made matters worse on her own)

Good Samaritan Intention (art. 1471)
· Someone caused damages in the process of helping others (give someone CPR, but you crack their ribs) …you were only trying to help, can’t be held responsible
· Damages were not intentional or of gross fault
Superior Force (art. 1470)
· An unforeseeable and unstoppable act

Another Person Made It Worse (Novus Actus Interveniens) (art. 1470)
· The fault of another weighs heavier than their own fault
· Beaudoin c. T.W.Hand Fireworks (1961) (company left fireworks behind in a park by accident and the next day, some kids found them and brought them to their parents, all the parents brought the fireworks to the police except for one parent who decided to light it up…he ended up injuring his neighbor’s little boy …court said, although ompany forgot the fireworks, the parent who lit is is liable because his fault is heavier than the compnay’s)

Liability of Parent (art. 1459)

Conditions:
· A minor under authority
· Damages by act or fault caused by the minor 

Defense:
· Adequate surveillance (if you’re watching your kid, holding their hand, and they just take off, they were being adequately watched so that’s the defense)
· Proper education

Liability of Non-Parent (art. 1460)

Conditions:
· A minor under delegated authority (grandparent, sibling, teacher, school bus driver)
· Damages by act or fault caused by the minor

Defense:
· Adequate surveillance
· Free (person watching kid is doing is for free…ex: grandparent…in that case, you sue the parent)

Liability For Employees (art. 1463)

Conditions:
· Agent under control of principle (employer= principle has control over the agent at that moment…means you’re under your boss’ authority at that moment)
· Damages caused in pursuit of function



Defense:
· Employee was acting for own benefit (fight breaks out outside the bar, the bouncer jumps in and punches the guy out…but if they find out later that the guy and the bouncer have a history and they have beef and the only reason t he bouncer punched him was to get back at him, he’s responsible)

Liability for Acts of an Animal (art. 1466)

Conditions:
· Must be a domestic animal
· Owner and person with custody responsible
· Animal need not come in contact to cause damages (ex: dog runs into the middle of the street, car swerves and hits another parked car)

Defense:
· Victim’s fault (art. 1478 par.2) (ex: if you’re teasing the animal, and it scratches you)
· Superior Force (art. 1470) ex if the animal goes insane

Liability for Ruin of Immovable (art. 1467) 

Conditions:
· Be an immovable (property that can’t be moved: building, tree)
· Lack of repair or defect of construction (someone didn’t fix their stairs and you get hurt)

Defense:
· Victim’s fault (Art. 1478 par.2) (victim does something that makes the problem worse)
· Superior Force (art. 1470) (earthquake causes bricks to fall and hurt someone)

Liability for Manufacturer and Seller for Safety Defect in Movable (art. 1473)

Conditions
· Be a movable (cell phone, can of paint)
· Due to safety defect (art. 1469)

Defense:
· Victim knew of defect or could have foreseen (Samsung blowing up…sent out a bunch of recalls but if you choose to continue using your phone even after you know about this, you’re liable)
· Defect scientifically unknown (in the past, wasn’t scientifically proven that cigarettes cause cancer)
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Liability for Acts of a Thing (art. 1465)

Conditions:
· Custody over thing
· Free of human intervention

Defense:
· Victim’s fault (Art. 1478 par. 2) (you leave lawn mower running, and kids run into your yard and try to use it and get hurt)
· Superior Force (lightning strikes your propane tank of your barbecue, it explodes and kills someone)

Limiting Civil Liability

Individual Rights vs. Societal Objectives?

No Fault Insurance Programs
· Automobile Insurance Act
· Workers’ Compensation Act and Act Respecting Industrial Accidents and Occupational Diseases
· So no fault if accident on the road/in car or for work accidents

CASES

Harris v. Ostromogilski
Case Facts
· H leased cab from defendant
· H visited defendant to settle accounts
· Disagreement, plaintiff heads for door, jostling ensues, plaintiff suffers damages
· H filed criminal charges against O, who was found guilty for assaulting 

Court Decision
· Court found evidence in favour of plaintiff
· Found material, moral and bodily damages
· But, rejected punitive damages due to double punishment for same act since guilty in criminal charge
· Guilty verdict= preventative/ punishment purpose

Walker v. Singer
Case Facts
· Plaintiff (W) and defendant (S) assumed romantic
· W ended relationship with S
· Plaintiff discovered missing and damaged property afterwards
· Criminal charges filed against defendant
· Defendant pleads guilty to mischief
· Defendant claimed plaintiff sexually assaulted her
· Criminal charges laid against plaintiff
· Not enough evidence, file closed
· Kept repeating assault in public

Court Decision
· Found defendant liable for property damages (he sued her for the property damages…she cut up his clothes)
· Found psychological damages
· Found punitive damages for intentional interference of reputation, honor and dignity under art. 4 and 49 Quebec Charter (was able to do so because even though she plead guilty in court for being crazy and cutting up his clothes, he could still sue for punitive damages in civil court because it’s for a different act (saying she was sexually assaulted)

Walford v. Jacuzzi Canada (art. 1473 safety defect of a movable)
Case Facts
· Plaintiff hurt from sliding down ten-foot slide into four foot above ground pool (they bought a slide for their above-ground 4-foot pool)
· Plaintiff claims:
· That Pioneer (distributor like Trevi) should have warned of danger
· Jacuzzi (manufacturer) negligent in failing to follow warning label laws (they were found negligent, but not responsible…it’s stupid of the people who bought the slides that they thought buying a 10 foot slide was a smart idea, so it’s not Jacuzzis fault…but they just need to put more labels)

Court Decision
· Case was appealed
· Didn’t appeal against Jacuzzi because they were just negligent (knew they weren’t going to make much)
· They did appeal against pioneer 
· Plaintiff argued that the seller pioneer should have warned them of what the safety issues were of using that type of slide (p.322 at the bottom- duty of care: had a relationship with them, installed the pool so at the point where they bought the brackets, Pioneer had an obligation to explain the safety precautions and/ standard of care: p. 324…how much warning…to what degree do you go to explain- stickers or labels, flyers…etc…depends on the complexity of product
· The individual sought advice on the slide, but the seller at that point should have warned
· Court said Pioneer was responsible because they failed on duty of care and standard of care
· Defect of a product has 2 possibilities: (1- poorly manufactured, 2- improper information…not enough warning)

Morse v. Cott
Case Facts:
· Plaintiff was injured by exploding soda cap
· Could not open with hand, used nutcracker, exploded into eye
· Plaintiff claims improper capping process by failing quality control
· Cott’s report identified high percentage of bottles exceeding pressure (Cott had many complaints about this happening to people)
· Plaintiff cites bottling manual warning that with to high capping pressure people may use instruments and get injured (lawyer found the manufacturer’s manual of Cott’s machine and found there was a warning that the pressure can be too tight and it’s a possible danger)
· Plaintiff claims defect and failure to warn of possible danger…no label that says be careful of pressure, danger, etc
· Defendant claimed improper handling (Cott said that she shouldn’t have used a nutcracker)

Court Decision
· Found Cott wilfully and knowingly ignored these complaints
· Therefore, negligent due to capping pressure and no warning
· They were held responsible
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