Lecture 1

Search warrant – has to convince the judge that a crime has been committed and that a search warrant will provide evidence for the crime

Legal Risk Management
· Legal issues can often cause negative consequences (how can it go wrong and how can it affect?)
1. Identify the risk 
· Two variables: the probability of the risk causing real harm. And if does turn bad, what is the quantum of the harm that is likely to result?
Spectrum
· One end – Risk acceptance (e.g., parking ticket)
· The other end – Risk avoidance (e.g., transporting dynamites downtown Toronto without specialized vehicles)
· Likely to happen but does not cause very much – e.g., shop-lifting  risk reduction (with strategies like installing cameras)
· Not likely to happen but when happens, it causes a lot – e.g., bungee jumping business  risk shifting (with insurance policy) 

THE LAW - A set of rules, established by the government, and enforced by the government
· There has to be a link to the government, that is what sets the law from all kinds of other rules 
· There has to be enforcement 
· If you have a law that is not enforced (no consequences)  not much of a law
NOTE: 3 components 
 How much of a law is it if everyone breaks it? (drive at 104 km/h on the 401 highway, the law is 100 km/h)
· Look into the abortion case (when abortion was considered murder under the Criminal Code)
 Is Uber legal? Taxi is licensed and regulated. Technically Uber is not authorized. There was huge profit available in an area where most people feel like it is too risky for them.

Bonus
Natural law – the law that transcend all other laws, there is a law that govern humans’ behavior and our attempts to make laws is an approximation of that law
Other spectrum – the matter of enforcement
Law is the vehicle of social utilitarian – law promotes good outcome
Law realist – law is unreliable, subject to all humans’ weaknesses 
 Sample of different perspectives of law

Canadian has a pretty good legal system, get asked to go to Afghanistan to help build the legal system there, BUT
· One of the biggest challenge is the access to justice in Canada  most average people cannot afford the legal system
· If you cannot access the legal system, then there is no point in having a good system

NO deaths from marijuana (illegal)
TONS of death from alcohol (legal), with serious injuries, violent crimes, child abuses, domestic assaults, etc.
· The goal of the law is to protect people by restricting access to a drug BUT alcohol is almost mandatory if you want to fit in with society, also
· The ability to obtain justice is complimentary for the Aboriginals, the minorities, etc.

Highlights
Civil law – has two different meanings
1. System of law based on a comprehensive code, each case is treated individually, decided on its own merits
2. The 2nd meaning distinguishes it from Criminal law
· Basically civil law = NOT criminal law in this scope
Common law
· Based on previously decided cases (precedence). Precedent cases CREATE law

Public law – always involve the government
Private law – does not involve the government

Criminal law (retributive justice)
· Primary purpose is to punish people, deter them
· Prosecution v. the defence (the State/the Crown v. the accused)
· Burden of proof on the Crown to prove beyond any reasonable doubts (almost certainty 100%)
· Dealing with punishment, thus burden of proof must be certain in an attempt to only convict those who are really guilty
Civil law (distributive justice)
· Primary purpose is to compensate
· Mostly about money and stuffs, distributing the stuffs in a fair manner
· Plaintiff v. the defendant involved 
· Burden of proof on the plaintiff (balance of probability) – prove more likely than not (50% + a tiny little bit!!)

Constitution – the supreme law of Canada
· Any law that is in conflict with the constitution LOSES
· The notion that there is a law which always prevails over other laws has one implication: in Canada, because of the Constitution, the government is subjected to the law and MUST obey the law
· Example: making government websites accessible for visually-impaired people
· A constitutional challenge – someone challenges the government
The components
· 91 and 92 – the division of power, determine the areas in which different governments can make law
· Federal Jurisdiction (s. 91) – bank, postage, defence, telecommunications, insurance, direct taxation, currency, health care, etc. 
· Provincial Jurisdiction (s. 92) – education, marriage, divorce, matters of local issues, properties and civil rights
· Things on both list: immigration, agriculture, environment, healthcare etc.
· The Canada’s Health Act but provinces run hospitals 
· Provinces run hospitals, federal give the prov. Money to run these hospitals

· Municipal – get laws from the provincial government, pass bylaws only, not considered for the purpose of the Constitution
· Territories – get laws from the federal government. Federal government pass laws delegating to territories  treated like provinces but they are not the same (the laws are given by the federal thus can be revoked)
NOTE
· If you can follow both laws then you must (bar 2ft. high v. bar 3ft. high  follow 3 ft. high)
· In the case of conflicting laws, you follow the federal law!!
· If the category is not on the list, then it is within federal jurisdiction
Customs and Conventions
· E.g., The role of the P.M. is not written down anywhere, it is just the way you do things
· The American law has everything written down vs. Canadian and English law have nothing written down
International Treaties 
NAFTAs sets the duties for different countries (USA, Canada and Mexico) and it is considered part of the constitutional law, thus if a provincial law is conflicted with this then it is useless
Charter of Rights and Freedoms
· American has the Bill of Rights, not the same thing but serves the same purposes
 Charter sets the limitations on what the government can do. Guarantees certain rights. 

The Charter of Rights and Freedoms
Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;
(b) freedom of thought, belief, opinion and expression;
(c) freedom of peaceful assembly; and
(d) freedom of association.
***
Other rights and freedoms include:
• democratic rights
• language rights
• mobility rights
• legal rights
• equality rights
+ homosexuality rights
 Charter is uniquely Canadian, the set of uniquely Canadian values 

Limitations on the Charter and freedoms
• only applies to government (s. 32) * section within the Charter itself *
· Only the government and the police can infringe on our Charter rights
· An infringe on the exercise of power
· Example: the university cannot infringe your charter of rights

Question: What law prevents you from discriminate against other individuals? Provinces have legislations that prevent discrimination (but can be revoked because it is NOT the constitution) 
· Affirmative action (give 10% more for women in the class due to a long history of discrimination against women) 
· Post a TA ad stating that women and people with disabilities are encouraged  Bonafide affirmative action

• the “notwithstanding clause” (s. 33) – has been used very rarely
· Suspend the operations of the Charter for 5 years 
· Used with French as first language in Quebec  stated that notwithstanding the Charter 
· Only some provisions of the Charter that are subjected to this clause
• reasonable limits (s. 1)
· Rights and freedoms are not absolute, must be subjected to reasonable limits; and the court has the authority to decide what is reasonable
· The needs of the many >>> the rights of one (used in the case of tobacco advertisement)

Freedom of expression 
· In order to product free speech, you have to protect offensive speeches (?), because we know that if we do this then we can also equally protect other rights 
· BUT the Holocaust started with words
· The case of Amanda (bullied)
· Rwanda genocide started with words (broadcasted on the radio)  reason for the sufferings

Legislation 
·  Is dynamic, constantly changing

Common law 
· Is fair because it is consistent and provides predictability (valuable in business) and efficient!!
· What about bad decisions and the fact that two cases are never identical? If we always have to adhere to previous decisions, then how come the law is dynamic and is always changing? Here are the answers 
· Appeal courts do not do hearings, can only appeal on the matter of laws, the burden of proof has already passed -> relief the precedence’s decision that is unfair, this is how we deal with bad decisions.
· If two cases are not the same, it is also a matter of appeal, on the basis of laws
· Appeal courts are not bounded by their prior decisions, they can change their minds 
· Change based on changing social norms and values (in terms of case laws)
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