HR Lecture Chapter 3

Multiple Legal Jurisdictions for Employment Law

· Provincial/territorial employment laws govern 90% of Canadian workers
· Federal laws govern 10% of workers
· Federal civil service, Crown corporations and federally regulated industries: transportation, banking and communications industries
· How many jurisdictions govern employment law?
· 14
· much commonality

Legal Framework for Employment Law in Canada

· Constitutional law (the constitution act of 1982)
· Charter of Rights and Freedoms
· Legislated Acts of Parliament (legislation)
· Laws that regulate some areas of HR
· E.g Canadian Human Rights Act (CHRA), Occupational Health and Safety Acts, Income Tax Act
· Regulations (for legislated Acts)
· Aid in the interpretation of laws – e.g Regulatory bodies like the Human Rights Commissions
· Common Law
· Judicial precedents
· Contract Law
· Collective agreements/employment contracts

Employment/Labour Standards Legislation

· Establish minimum employee entitlements pertaining to:
· Wages, paid holidays and vacation
· Maternity, parenting and adoption leaves
· Bereavement and compassionate care leave
· Termination notice and overtime pay
· Set limit on maximum number of work hours permitted per day or week
· Equal pay for equal work – applies to gender discrimination
· Enforcement is based on complaints – violators can be fined

Legislation Protecting Human Rights – Human Rights Codes

-The Charter of Rights and Freedoms (1982)
	-Guarantees fundamental freedoms to all Canadians
	-Section 15 guarantees no discrimination based on race, national or ethnic origin, colour, religion, sex, age, sexual orientation, marital status, citizenship, aboriginal residence, or mental and physical ability

Human Rights and Discrimination

· Every employer is affected by HR legislation – prohibits discrimination:
· Distinction, exclusion or preference based on a prohibited ground which nullifies or impairs a persons rights to full and equal recognition and exercise of human rights and freedoms
· Very broad application
· Federal employees: CRHA
· Other employees: Provincial and territorial HR acts/codes – most are very similar to federal

Systematic VS Intentional

Systematic (or Unintentional): Employment criteria that have the effect of discriminating on prohibited grounds but are not used with the intent to discriminate
· Policies or practices (eg height requirements)
· Using a requirement firm to act for you
Intentional: Deliberate use of race, religion or other prohibited criteria in employment decisions

Reasonable Accommodation
· Adjustments in job content and working conditions that an employer may be expected to make in order to accommodate a person protected by human rights provisions

Undue Hardship
· Human rights legislation mandates employers must accommodate to point of undue hardship
· Undue hardship refers to the point where the financial cost or health and safety risks make accommodation impossible

Bona Fide Occupational Requirement
· A justified business reason for discriminating against a member of a protected class based on business reasons or safety

Harassment
· Unwelcome behaviour that demeans, humiliates, or embarrasses a person and that a reasonable person should have known to be unwelcome
· Eg. Bullying – one type – repeated and deliberate incidents of negative behaviour
· Supreme court – employers responsibility to protect employees from harassment

What is Sexual Harassment?
· Unwelcome sexual advances, requests for sexual favours, and other physical and verbal contact of a sexual nature in the workplace

· 4/10 canadian women who suffer sexual harassment at work take any formal action

Harassment Polocies
· to encourage a respectful workplace and reduce liability employers should:
· establish organization wide anti harassment policy – communicate
· hold training session for all supervisors
· establish a formal complaint procedure
· act immediately on complaints and discipline
· to succeed: needs to be confidential, need to have zero tolerance
· See page 113, HRM 3.9 – 6 basic components


Employment Equity
· Federal employment act (1986/1995)
· Based on Charter of Rights and Freedoms
· More proactive approach needed
· Human rights laws focus on prohibiting discrimination – reactive (based on complaints
· Employment Equity legislation aims to:
· Remove employment barriers for disadvantaged groups
· Promote equity
· Different approach than the USA (affirmative action)

Employment Equity Designated Groups
· Women
· Visible Minorities
· People with Disabilities
· Aboriginal People

Plight of the 4 Groups
· Occupational segregation
· Higher rates of unemployment
· Underemployment
· Glass ceiling

The Employment Equity Act (1995)
· Applies to organizations under federal jurisdiction (regulated under Canada Labour Code):
· Over 100 employees
· Prepare an EE plan and report annually
· Oversight shared by CHR Comission and Employment and Social Development Canada (ESDC) – on site compliance reviews/fines
· Federal Contractors Program
· 100 employees
· $1 million +

The implementation of Employment Equity
1. Senior Management Commitment
2. Data Collection and analysis
a. Self-identification form – stock data and flow data
3. Employment systems review
a. Systematic discrimination? Reasonable accommodation? Special measures needed? (eg. Pg 109 – federal P. Service
4. Establishment of a workplan
5. Implementation
6. Evaluation, monitoring and revision

Pay Equity
· Amendement to the Canadian Human Rights Act (1978)
· Illegal to discriminate on the basis of job content – federal jurisdiction
· Eliminate wage gap – women making 76 cents, while male counterparts made $1 (2011) 67 cent in 1987
· Based on 2  principles – pay equity and pay equality.  What is the difference?
· Equality is same pay for same job
· Equity is equal pay for work of equal value
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