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Chapter IV: General Principles of Negligence 
Part 1: The legal meaning of the term “negligence”:
a) Outlined in two distinct ways:
· Broader sense: Major branch of tort law defined by 6 elements 
· Narrower sense: One element of the cause of action, whether the defendant’s conduct breached the standard of care 
b) Liability is not limited to the intervention itself, but to all professional responsibilities 
c) Health professionals cannot guarantee the outcome of their services:
· Patient dying or operation failing is not negligence IF standard of care was followed
· Standard of care is not breached by simply being WRONG in hindsight. 
i. Errors in judgement are not automatically negligence if the decision was reasonable in the circumstances
d) Standard of care: What is expected of a reasonable person in those circumstances 
· Geared to specific professional qualifications of the defendant 
· Focused on meeting the standards of his/her peers and NOT external legal principles
e) Negligence actions: Made regarding a specific act, diagnosis, or other decisions 
f) Incompetence: Individuals who are unable to meet the standards of care of their profession 
· Can result in disciplinary actions by regulatory body/college or firing without notice
Part 2: Elements of a Negligence Action:
a) All negligence actions involve the same constituent elements. 
· Negligence for a health care professional is identical to any other negligence action
· Plaintiff has the burden of proving the first 5 elements 
· Defendant has the burden of proving the 6th 
b) Duty of Care: Court must decide whether the defendant is under any legal obligation to exercise care for the plaintiff’s interest in the specific circumstances and determine the nature of that obligation 
· Must recognize duty of care in any situation in which the defendant’s conduct creates a foreseeable risk of physical injury to the plaintiff 
· HC professional/patient duty of care well established, however, scope of duty to take affirmative action less settled 
c) Standard of Care and its Breach: Must establish standard of care of the defendant 
· Normally what would be expected of a reasonable person in the circumstances, however health care professionals and others with special training are held to a higher standard 
· Based on state of practice at time of treatment, not time of trial
· Expert witnesses can be called to determine the standard of care and whether it was breached
d) Causation: Even if under duty of care and breached standard of care, not held liable unless the negligent conduct was a cause of the plaintiff’s loss.
· Plaintiff must prove that “but for” the defendant’s negligence, loss would not have occurred 
· Referred to as the cause-in-fact issue
· Patients with long-standing/serious illness have difficulty proving present condition was caused by health care professionals negligent conduct 
e) Remoteness of Damages:  Court must decide if causal relationship between the defendant’s negligent act and the plaintiff’s specific loss is too tenuous or remote to warrant recovery 
· Defendants liability is limited to losses that are foreseeable result of the defendant’s act
f) Actual Loss (Damages): Plaintiff must prove he/she suffered a type of loss that is recognized as recoverable in tort law.
· Death and grief are not recoverable at common law
· Legislation in Ontario permits dependants/family to recover for financial losses and loss of care, guidance and companionship that resulted from another person’s death
g) Prejudicial Conduct: Defendant may raise plaintiffs own conduct as a factor considered to reduce or eliminate the plaintiffs claim
· Two most important defences are contributory negligence and voluntary assumption of risk.
Part 3: Customary Practice
a) An established approach, technique, process or procedure that has been widely accepted within a profession.
· Party relying on the practice has burden of proving it exists 
· Complying with the practice is some evidence that standard of care was met, not complying is some evidence for negligence 
b) Judge may reject a customary practice if that practice is patently unsafe or fraught with risk
· Professions can not immunize themselves from negligence by adopting unsafe practices
· Trier of fact may not find a customary practice negligent in the absence of expert evidence 
Part 4: Issues of Fiscal Restraint 
a) Standards of Care expected in an era of fiscal restraint:
· Facilities and professionals subject to growing demands for service without commensurate increases in resources 
· Pressures occurring in a legal environment becoming increasingly challenging 
· Will courts lower the standard of care to reflect the institutions limited resources?
i. Courts not receptive to this argument and may second guess a practitioner’s decision not to order an expensive test and an institution staffing policies  
b) Government liability for Selective Funding, Overcrowding and Wait Lists 
· No positive constitutional right to state-funded health care, even if it is life-saving
· Individuals only entitled to those insured health care services which the provinces commit to providing under their health insurance acts
· Provincial governments are immune from liability in negligence if access to these services is limited or there is a significant wait lsit due to underfunding or selective funding 
· There are policy matters for which the gov’t is accountable to the electorate and not the courts
Part 5: Criticisms of the Adversarial System 
a) Current system compensates a minimal fraction of patients with inadequate damage awards
· Legal and admin costs of proceedings are extremely high. The financial cost prevents many plaintiffs from bringing a medical malpractice action. Most cases take over 10 years to resolve 
· Patient is at a major disadvantage due to technical nature of the evidence and expert witnesses may be reluctant to criticize their professional colleagues 
· CMPA is overprotective and has virtually limitless financial resources, is overly aggressive in defending physicians and are reluctant to settle meritorious claims 
· Lawyers become unable to take patient cases on a contingency basis unless the potential damage award is very substantial 
b) Health care professionals criticize the system for its confrontational nature and adverse impact on their morale 
· Forces them to adopt defensive practices that may be costly, unnecessary, or contrary to patient’s best interest 
· Treatment decisions that should be based on health factors may be adversely affected by legal considerations
· No evidence that current system encourages health care professionals to exercise greater care, weeds out incompetent practitioners or contributes to continuing competence 
c) Alternatives:
· Government-appointed task force recommended an optional no-fault system for avoidable health care injuries causing serious personal harm
i. Choose between accepting compensation under no-fault scheme or pursing a traditional negligence claim
ii. If you bring a tort action and it is unsuccessful, you could not pursue a no-fault scheme afterwards 
· Under no-fault the patient would be compensated without having to prove the health professional was negligent.
i. Benefits would be limited to rehab, replacement of past/future income, and future health/home care costs not covered under provincial health insurance plans
ii. Recovery for non-economic loses (pain/suffering) would be severely restricted so if you’re seeking non-economic loses you would pursue a claim in tort
· No-fault responsibility would lie with the government, but task force recommended CMPA and insurers be financially involved in the scheme.
i. Plan was vehemently opposed by physicians and was never acted upon
· Civil litigation remains the primary mechanism for compensating aggrieved patients

Chapter VII: Standard of Care and its Breach
Majority of negligence claims turn on whether the health professional breached the standard of care that would be expected of a reasonable professional colleague in all circumstances of the case. 
Part 2: Standard of Care Expected of Various Health Professionals 
a)  “General Practitioners” are held to the standard of care ofa  reasonable, competent general practitioner in all circumstances of the case
· Courts are demanding that GP’s know their limits and when to refer 
· No longer able to practice as a GP after one-year internship, must complete a two-year residency program in family medicine or some other specialist residency program (typically 5 years in duration)
b) Rural practitioners  can not be held to the same standard as their urban colleagues due to working alone without available specialists 
· “Locality Rule” greatly narrowed with advent of modern communications
· Professional licensing bodies and courts have increasingly demanded that health professionals keep abreast of developments in their fields of practice through appropriate journals, conferences, and continuing ed programs 
c) Residents: 
· No longer serve as interns, must enter a residency program.
· Expected to meet the standard of care of a reasonable resident with a similar level of training. Should know their limits and follow orders of the supervising physician, or raise their concerns with them 
d) Volunteers, Students, Trainees
· Organizations can be held vicariously liable for the conduct of those providing gratuitous service 
· Supervisors, managers, and professional staff may be held personally liable in negligence if their inadequate screening, placing, training and supervising results in an injury to a patient 
· Supervisors are expected to exercise reasonable care to safeguard these non-professionals
· Volunteers, students and trainees are not held to the standard of care of fully qualified staff, but rather that of a reasonable peer in the circumstances
i. Should still be competent and have greater knowledge than other members of the public
ii. Should know their limits and seek assistance when appropriate 
Part 3: Negligence Actions for Failing to Obtain an Informed Consent
Nature of the Action:
a) All health professionals have an affirmative legal duty in negligence to provide patients with sufficient information about the nature and risks of a proposed treatment
b) First key issue is whether the professional breached the standard of care in informing the patient 
· Many routinely breach this standard of care but that does not result in liability alone.
c) Second key issue is causation:
· Patient must prove on the balance of probabilities that the failure to be informed was a cause of his/her injuries
· Failure to inform must have induced the patient to treatment they otherwise would not have consented to and the treatment must have caused the plaintiffs loss.
i. Subjective, was the defendant’s negligence a cause of the plaintiff’s loss
d) Canadian courts adopted a subjective/objective test of causation in informed consent cases
· In addition to proving he/she would not have consented to the treatment if adequately informed, he/she must also prove a reasonable person in his/her position would have also forgone treatment 
· In most cases, the plaintiff can prove the standard of care was breached but can not meet the subjective/objective test of causation 
· Therefore, the majority of informed consent claims fail
Standard of disclosure:
a) Material risks:
1. Practitioners have a legal obligation to disclose to their patients all the material risks associated with a proposed intervention 
2. Materiality of a risk is based on both its severity and probability 
i. “Material risk” includes a low percentage risk of a serious consequence 
ii. SSC informed consent case: 4% chance of death and 10% chance of paralysis were held to be material risks
iii. Very small/remote risk of death must be disclosed 
iv. Also includes a relatively minor consequence of high probability (35% risk of minor infection), however, unlikely to result in litigation due to small damage awards
b) Non-Material Risks of Concern:
1. Practitioners also have an obligation to disclose non-material risk that they know, or ought to have known, would be of particular concern to the patient 
i. Sedentary 60-year-old having shoulder stiffness after a surgery is not a material risk, but for an 20-year-old pro tennis player it would be a non-material risk of particular concern 
c) Ancillary Informed Consent Principles:
1. In addition to informing the patient of the physical nature of the risk, doctor must explain the impact of such an eventuality on the patients’ life 
2. Material risks must be explained in terms that the patient can understand 
3. Ongoing obligation to inform patients undergoing drug or other therapy of new risks that become known 
4. Info about risks/benefits/alternatives should be discussed with the patient. Could be held liable in negligence for informing someone else, like the husband 
5. Full disclosure of alternatives, including no treatment, if the proposed/alternative treatments involve significant risks 
6. Not required to disclose info about alternatives if no realistic alternatives exist 
7. Doctors must ensure patients understand the information provided and its significance 
8. Practitioners must answer all questions openly and honestly, even if the answers would discourage the patient from consenting
9. Responsibility for obtaining an informed consent rests with the person performing the service. While practitioners may delegate this task to a subordinate, they are ultimately accountable for ensuring that an informed consent was obtained   
10. A doctor does not have to inform patients that he or she will be assisted by a resident or other treatment professionals. It is less clear, however, if a patient must be informed that a resident, rather than the specialist, will be performing the proposed procedure or a major or critical part of it
11. Practitioners need not disclose their own personal medical conditions that do not affect their capacity to provide the treatment 
12. Patients must be informed of the likelihood that the procedure will improve the condition, but also the likelihood of it remaining unchanged 
13. Obligation to inform patients is applied more vigorously the case of research, experimental of unconventional therapies 
14. HC professionals not required to obtain informed consent in emergency situations where the patient is incapable of consenting or refuse consent 
15. Practitioners do not have any clear therapeutic privilege to withhold relevant treatment information because they feel that a patient is unable to cope with it.
i. They have freedom to decide how to present the information or what they will emphasize 
16. Practitioners do not have to disclose information to patients who have expressly stated that they do not want to be informed of the risks, benefits, and alternatives 
17. The standard of disclosure is based on what the practitioner knew or ought to have known at the time of the treatment. Disclosure not required if suspicions about possible side effects have not reached a sufficient level of concern within the profession
18. Defendant may be held liable for failing to obtain an informed consent, even if the plaintiff has signed a consent form outlining the risks of the proposed procedure 
d) Disclosing Errors:
1. Growing support that health professionals have a professional, ethical, and fiduciary duty to inform patients of errors that have occurred in their treatment 
2. The College of Physicians and Surgeons of Ontario stated “When a patient has sustained harm while under a physician’s care, the physician must ensure that the harm is disclosed to the patient or his/her SDM
i. Arises from the physician’s fiduciary duty 
3. Under the Public Hospitals Act, hospital administrators are required to establish a system for disclosing as soon as possible every “critical incident” to the patient or, if that patient has died, his or her estate trustee or SDM
i. Critical incident includes serious, unintended, or unexpected adverse events  that are not primarily related to the patients’ condition
a) Apology Act: Apology defined as an expression of sympathy, regret or sorrow, whether or not it includes an inference or admission of fault or liability.
· “Express or implied admission of fault or liability” cannot void, impair, or affect any insurance coverage, and shall not be taken into account in determining “fault or liability”
· Apology is not admissible in any civil, administrative or arbitration proceedings as evidence of “the fault or liability of any person”
· Apologies made while giving testimony in civil, admin, or arbitration proceedings are admissible as evidence of fault/liability 
· The act does not affect the admissibility of any evidence in a criminal proceeding or a proceeding under the Provincial Offences Act
Chapter VIII: Duties of Affirmative Action
b) Common law distinguishes between injuries caused by positive acts and those caused by failure to act 
· Liability once imposed for positive acts even in absence of fault, no general duty in negligence to take affirmative action to benefit others 
· Some limited duties recognized for “special relationships”, or if the defendant had a statutory or contractual obligation to intervene
· Law simply requires an individual to refrain from interfering with another person’s rights
c) Despite changes in public attitude, law still does not recognize a general duty of affirmative action
· Instead, courts greatly expanded the situations in which they will recognize the existence of a special relationship
Part 1: Duties to Rescue, Render Aid, Treat, Refer 
a) Duty to rescue and render aid:
· No general duty of care in negligence to rescue and render aid to a person in peril unless a special relationship exists 
· No duty for physician to stop and render aid at a car cross, but there is a duty to help a patient having a heart attack in the waiting room 
· Good Samaritan Act, 2001: Absolves regulated health practitioners and others of liability if they voluntarily provide treatment in an emergency, unless they were grossly negligent 
· No general duty of care in negligence to assist an individual in peril, BUT they may have ethical or professional obligations to rescue
i. CMA code of ethics stats physicians should provide whatever appropriate assistance they can “to any person with an urgent need for medical care”
ii. Physicians are not required to join the CMA and it has no authority in licencing 
iii. Courts have been more critical of physicians who fail to intervene in cases of an emergency 
b) Duty to treat:
· Health professionals not bound to accept every prospective patient 
i. Highly accepted to tailor their practice and selectively accept patients that reflect their expertise, interest, and career plans. Patients may be turned away to limit size of the practice
ii. Refusal to accept is not discrimination in violation of the Human Rights Code
· Once accepted into the practice, there is an obligation to take reasonable steps to provide ongoing care 
i. Failure to make arrangements for the coverage of critically-ill patients and those requiring monitoring on absence may result in disciplinary action and possible civil liability for negligent abandonment 
· Not required to provide patients with whatever treatment they demand 
· No obligation to provide treatment that is: 
i. Inconsistent with accepted standards of practice
ii. Not recognized as being effective 
iii. Futile in the circumstances
iv. To patients who are hostile or uncooperative making effective treatment impossible
· Physicians may limit the services they provide for religious or ethical reasons, but requires them to do so in a manner that respects patient dignity, ensures access to services and protects patient safety
i. Must inform that patient that the service is not being provided based on their personal beliefs, not clinical considerations
ii. Required to refrain from expressing moral judgements about patient’s lifestyle, beliefs, or characteristics 
iii. Must make a timely and effective referral to a non-objecting, accessible, and available physician 
iv. Must provide care in an emergency even if that conflicts with their beliefs
c) Duty to refer:
· HC professionals are expected to know their limits and only provide services they are qualified to provide 
i. Can be held liable in negligence if they fail to refer a patient who they know or ought to have known requires the services of another professional 
· Can not be held liable for a lack of specialists, programs, or other resources in the community, nor are they accountable for a long waiting period for surgery or to see a specialist 
i. Issue is framed in terms of whether they took the appropriate steps to refer the patient.
Part 2: Duties to Control
a) Traditionally, law did not impose a duty on one person to control the conduct of another, either to protect that person or someone he or she may foreseeably endanger, unless a special relationship exists between the parties
· Special relationship: one person had some legal authority or power to control the other persons conduct 
· Health context: special relationship and corresponding duty to control has been recognized on parts of healthcare professionals to control confined mentally ill patients in order to protect them or those whom the might endanger 
b) Courts continue to say there is no general duty to control the conduct of others, they have greatly increased the special relationships in which there is a recognized special duty 
c) Making and Supervising Placements:
· Dual obligation in making placements 
· First is to ensure placement is appropriate for the patient and does not put him or her at an unreasonable risk.
· Practitioners have a legal duty to investigate and respond to any credible allegation of abuse 
· The second is to ensure that the placement does not expose the receiving family or agency to an unreasonable risk
· Individuals who apply for placement or referral will likely be viewed as implicitly conserving to the release of any confidential information that is necessary to process their request 
d) Responsibility for Staff:
· Employers and managers can be held personally liable for negligently failing to respond to allegations that an employee has abused or harassed a patient or fellow employee. 
Part 3: Duty of Care in Providing References 
· Statements made in providing a written or oral reference can give rise to defamation and confidentiality issues
· Duty of care in providing a reference and the expected standard of care will depend on several actions
· 1) Obligation will vary depending on type of information that is provided 
i. Transcript or confirming past employment is unlikely to owe a duty of care to a subsequent employer, but a manager who personally endorsed a former employee and extolled his/her knowledge, skills, dedication and integrity would owe a duty of care to subsequent employers
· 2) Obligation will vary depending on the extent to which a reasonable person would rely upon the information provided 
i. Has the person providing the reference stated or implied that the information is reliable, or that the subject has been pre-screened or formally assessed?
· 3) Obligation will vary with the potential risk involved 
i. Reference letter for a newspaper deliver job does not need to be as carefully considered as a reference for a job in childcare supervising infants 
ii. A reference letter failing to mention a former employer’s history of violence is more likely to result in civil liability than a letter failing to mention their reports were often late




Chapter IX: Documentation and Related Issues
Part 1: Record Keeping
a) What is an Adequate Patient Record?
· A patient record includes all recorded information that a health professional/agency has about their treatment, counselling, or care
· Should contain all information necessary to co-ordinate and carry out the patient’s treatment
i. Specific content and level of detail is based on the patients need and point in care 
· Record must provide for continuity of care 
i. Record should have sufficient detail that a third party and recreate what the HC professional thought, what he/she did and why that approach was used
ii. Clinical need of patient and NOT the legality that drives record keeping 
b) The Legal Importance of Record Keeping Policies and Practices 
· Good record keeping avoids problems that would generate litigation and avoid unmeritorious legal claims 
c) The Role of Records in Litigation: 
1. Record is admissible in legal proceedings, provides basis for facts of the case.
i. Considered prima facie proof of factual statements within the record
2. Practitioner allowed to use the record to refresh his/her memory when giving testimony 
3. Credibility greatly influenced by state of the record
i. Well-written = view as competent practitioner 
ii. Poorly-written = careless and unconcerned about patient 
4. Record is single most important factor in determining outcome of the litigation
i. Serves as basis for trial prep, expert opinions/testimony. Critical in what it says/does not say
5. Even greater role of record in counselling due to lack of physical evidence 
6. Penal Consequences: Federal criminal law and provincial laws create statutory obligations to make/maintain records. A breach of this is an offence
7. Professional Consequences: Inadequate records are ground for professional misconduct 
d) Civil Liability for Negligent Record Keeping 
· Rise in number and types of negligence claims regarding record keeping
i. Careless handling of information 
e) Guidelines for Record Keeping: 
· All statements should be made in an objective tone without judgemental language
· Entries should be made in chronological order
· Subsequent alternations should leave the original entry intact and legible 
· Expect for sole practitioners, author should print and sign name, and indicate his/her position
i. Entries should be made by practitioner providing the service
ii. If made by a third party, should be verified by the person who provided the service
· Record should be made in dark ink and legible 
· Should be complete without omissions 
· Limit the record to information relevant to patient’s treatment 
i. If sensitive information needs to be recorded about sexual/emotional/legal information, the more important it is to make sure it is relevant to treatment 
· Embarrassing information should not be omitted 
· Information should be recorded ASAP
f) Falsifying Records:
· There are both civil liability consequences to falsifying patient records, but also serious professional and criminal consequences
Part 2: The Legal Quagmire Governing Record Keeping
a) Introduction 
· Many overlapping common law, equitable and statutory principles govern record keeping making it confusing 
i. Recent proliferation of mandatory reporting obligations
· Most HC professionals are subject to 3 different types of legal record keeping, confidentiality, disclosure, and patient access principles 
i. Common law and equitable obligations = Civilly liable 
ii. Regulatory college/body with statutory authority to discipline members for breaching standards
iii. Several other statutes in addition to profession-specific regulatory statues 
· Numerous provincial statutes apply to a single type of service such as the Education Act, CFSA, PHA, MHA
b) Ontario Freedom of Information Legislation (FIPPA and MFIPPA)
· Personal information collected, used, and disclosed by municipal/provincial gov’t institutions are subject to virtually identical Acts:
i. MFIPPA: Applies to almost all municipally-created gov’t deps, agencies, and orgs
ii. FIPPA: Applies to provincially-created gov’t institutions 
· MFIPPA and FIPPA have two broad functions:
i. Subject to specified exceptions, provide individuals with a right to access general and personal information held by municipal/provincial gov’t institutions
ii. Act seeks to protect privacy be restricting the right of these gov’t institutions to collect, use, and disclose personal information  
· “Record” is defined as “any record of information however recorded” 
i. “Personal information” is defined as “recorded information about an identifiable individual”
· Both acts prohibit the collection of personal information unless authorized by a statute, necessary law enforcement, or necessary for proper admin of a lawfully authorized activity 
· Acts do not apply to health, counselling, and care professionals who work exclusively in the private sector or to their regulatory colleges or bodies
i. Nurse in a school board governed by Ed. Act and MFIPPA, nurse in a private practice is neither MFIPPA or FIPPA 

c) Ontario Health Information Legislation (PHIPA and QCIPA)
· PHIPA: Personal Health Information Protection Act
i. Broadest and most important provincial health privacy statute 
ii. Applies to collection, use and disclosure of personal health information by all “health information custodians” (HICs) and others 
· HIC includes: 
i. all regulated health practitioners; members of the College of Social Workers and Social Service Workers who provide health care; community access centers; long-term care homes; public/private hospitals; psychiatric/mental health facilities; evaluators, assessors and medical officers of health 
ii. Does not include youth workers, addiction counsellors, and school guidance counsellors 
· Whether an individual is directly governed by PHIPA is of greater theoretical than practical importance 
i. Hospitals and others governed by PHIPA will have policies requiring everyone to comply with the act
ii. Almost the entire Act applies to individuals who receive personal health info from a HIC 
· “Personal health information” includes information that may directly or indirectly identify an individual relating to his/her physical or mental health number, SDM, and health care providers 
· HICs may collect, use, or disclose personal health information if:
i. If the individual consents and the collection, use and disclosure is necessary for a lawful purpose 
ii. If the Act permits or requires the collection, use or disclosure 
· Quality of Care Information Protection Act (QCIPA) introduced at the same time as PHIPA 
i. QCIPA was repealed and replaced in June 2017
ii. Permits the disclosure of any information to a “quality of care committee” for the purposes of its deliberations
iii. Greatly restricts access to “quality of care information” and made it inadmissible in evidence in any provincial proceeding 
d) The Federal Personal Information Protection and Electronic Documents Act (PIPEDA)
· PIPEDA: Sets out rules on collection, use and disclosure of “personal information” by federal and provincial organizations in both public and private sectors.
i. Specifically limited (for our purposes) to information “in the course of commercial activity”
· “Commercial activity” is defined as any transaction, act or conduct that is of a  “commercial character”, including selling, bartering or leasing of donor, membership or other fundraising lists 
i. Appears unlikely PIPEDA would apply to health care professionals and other frontline health services 
· Impact on agencies and individuals who operate within a single province will decrease as PIPEDA is displaced by comparable provincial legislation 
i. If fed gov’t is satisfied that similar prov privacy legislation is in place, it may exempt those agencies and individuals from the Act’s application 
· Federal Privacy Commissioner held Ontario’s PHIPA is substantially similar to PIPEDA
i. In 2004 federal commissioner found that this version QCIPA was NOT substantially similar to PIPEDA 
ii. Issues governed by PHIPA are not subject to PIPEDA, but issues governed by QCIPA are subject to PIPEDA.
e) Responding to the Current Situation:
· Practitioners must comply with all statutory requirements regarding their record keeping, confidentiality, access and disclosure practise, in addition to meeting common law and equitable obligations 
i. Luckily common law, equitable, and statutory principles are very similar meaning agencies can develop a single set of policies to meet all requirements 
Part 3: Other Record keeping Issues
a) Ownership of, and Patient Access to, Treatment Records 
· Practitioners own the patient record
i. Patients have a broad common law right to review all of the information in their treatment record unless a statute or contract provides otherwise
ii. Practitioners are expected to reasonably respond to a right of access request and can charge for photocopying/retrieval expenses 
· Common law right of access is far broader than the PHIPA provisions 
i. PHIPA grants a general right of access to personal health information, but with numerous exceptions 
ii. PHIPA grants access to be denied if it would: lead to the identification of a person who was required by law to provide the information or who provided information in confidence. 
I. Also permits access to be denied if granting access could reasonably be expected to create a risk of serious harm to the patient’s treatment/recovery
· PHIPA limits the rights of individuals to access their personal health information 
b) Ownership of, and Patient Access to, Administrative Records
· Important to distinguish between treatment and administrative records
i. Admin records are owned by the agency that creates them and are subject to management policies
· No common law right of access to admin records 
i. Agencies can not be compelled to release admin records to a patient unless a statute or court order expressly grants them a right of access
c) Record Retention Policies
· Various statutes require institutions and practitioners to retain records for specified minimum time periods 
· Practitioners must consider both the Limitations Act and the fact that courts may postpone the running of limitation period. 
i. Civil suits may be brought decades after the Act’s general two-year limitation period has ended 
· Patient records may be relevant in other types of proceedings, such as professional disciplinary, tax, or criminal matters. 
i. NO limitation period in Canada for prosecuting indictable offences 
ii. Prudent to keep records for longer than the minimum retention periods 
d) Computer Records:
· Records can be in written, computer, or microfiche format 
i. Electronic records should be dated, secure, permanent, and unalterable without detection 
ii. Rules of record keeping apply equally to all patients regardless of format 
e) Statements of Opinion:
· Practitioners may include in record their opinions and preliminary concerns, but must be clearly identified as such 
i. Statements of opinion should be limited to matters of general public knowledge or within the scope of their expertise/experience  
f) Private Records:
· No common law principle requiring or preventing practitioners from making a private record of their patient interactions
i. May be prohibited from making a private record by either contract or by statute 
ii. Only a private record if it is inaccessible to others, maintained exclusively by the author
· Private records can be subpoenaed or seized under court order 
i. Private records are not automatically admissible in evidence 
ii. Factual statements made in private records are not automatically believed to be true like in public records 
· Public and private records must be consistent 
i. If not, undermines practitioner’s credibility 
· Agency that employs the practitioner owns the record
i. If there is dispute or the practitioner leaves, may be difficult for him/her to gain access to the record 
g) Recording Information about a Third Party or from a Third Party 
· Health Practitioners may record info about a third party in a patients record if that info is likely to be accurate 
· Health Practitioners may record information about a  patient provided by a third party if that information is properly attributed or reasonably accurate 
h) E-mail Communication
· No legal prohibition against using e-mail or other electronic means of communicating with the patient 
i. This is a matter of management policy 
· If the information is highly sensitive, prudent to use more secure method of communication.
i. Advisable to obtain the patients consent to the means of communication 

Chapter X: Confidentiality and Privilege
Part 1: General Principles of Confidentiality 
a) The Legal Concept of Confidentiality
· Common law obligation: The obligation not to willingly disclose information obtained in confidence from a person, without the person’s consent 
i. If disclosed due to search warrant, court order, etc. than confidentiality is on willingly breached 
ii. Mandatory reporting obligations are also not willful breach 
· Obligation of confidentiality arises when the relationship creates a reasonable expectation of privacy 
i. All treatment, counselling and care professionals owe an obligation of confidentiality to their patients as an inherent element of these relationships
· The fact that a person is a patient is confidential and can not be disclosed without consent 
· Obligation of confidentiality is generally limited to statements or observations made within the contest of treatment relationships
i. Unlikely to arise regarding conduct in public or statements in 3rd party presence 
· Maintaining confidentiality is not absolute
i. In some circumstances, such as to prevent a serious miscarriage of justice or to reduce significant risk of death or serious physical harm, it may be justified to breach patient confidentiality 
b) Sources of Confidentiality Obligations 
· Individuals who explicitly or implicitly indicate information will be kept confidential may have a common law contract and tort obligations to do so
· Health professionals have a fiduciary duty to maintain the confidentiality of patient information and not misuse it for their own benefit 
· The Regulated Health Professionals Act and other statutes regulating health professionals make breach of confidentiality a specific basis for a finding of professional misconduct 
· Numerous provincial and federal statutes create confidentiality obligations relevant to health professionals 
· Many practitioners choose to join professional associations that have codes of ethics or conduct setting out standards for their members 
i. Prevent inadvertent disclosures of confidential patient information 
ii. Refrain from disclosing such information unless they have patient’s consent or are required/authorized by law to do so
iii. Take reasonable precautions to safeguard such information 
c) Consequences of breaching confidentiality 
· Dictated by the source of the obligation 
i. Given overlap of obligations, a single wrongful disclosure may generate severe adverse legal consequences 
· Breaching common law obligations may be held civilly liable to contract and tort law
i. Can be sued by his patient and fired by employer “for cause”
ii. Wrongful access of patient file if civilly liable for the tort of “intrusion upon seclusion”
iii. Wrongful disclosure may result in liability for the tort of invasion of privacy or breach of confidence 
· Practitioners may be sued in their capacity as a fiduciary for breaching their equitable obligations of confidentiality 
· Practitioners who wrongfully access, use or disclose confidential information may be found guilty in “professional misconduct” by their regulatory body
· Breach of confidentiality in federal or provincial statute my result in being charged with an offence, and if convicted, fined and/or imprisoned 
i. Under PHIPA maximum fine for an individual is $100,000 and maximum fine for a corporation is $500,00 
ii. Provincial privacy commissioner has broad authority to issue remedial orders and to award civil damages 
· Members of a professional org are expected to abide by the organizations code of conduct or ethics
i. Typically have power to reprimand or revoke membership 
d) Explaining and Limiting Confidentiality 
· Practitioners should explain confidentiality and any limitations they are putting on their undertaking of confidentiality 
· Patients should be informed if an agency has any obligations to disclose information 
· Practitioners have considerable discretion in developing their confidentiality policies as long as patients are informed 
· Standard policies can sometimes be modified to fit patient’s requests 
· Practitioners may wish to expressly limit their undertaking of confidentiality by indicating that patient information will not be treated as confidential if there are reasonable grounds to believe that the patient poses a significant risk of death or serious injury to himself/herself or others
i. This addresses the double bind situation when there is no mandatory reporting obligation 
Part 2: General Principles of Privilege 
a) The Legal Concept of Privilege 
· Refers to the legal right to refuse to disclose confidential information in testifying, when served with a  subpoena ordering submission of documents or mandatory reporting obligation 
· At common law, privilege was initially limited to specific categories of cases such as cabinet deliberations or solicitor/client relationships
i. Canadian courts have since recognized privilege can be granted outside of these categories on a case-by-case basis
ii. Privilege may be granted under federal/provincial legislation 
b) Solicitor/Client Privilege 
· The only professional relationship automatically privileged at common law is between lawyers and their clients.
i. Based on the view that clients need to speak openly with their lawyers
ii. Limited to within the scope of legal advice that is sought
iii. Privilege belongs to the client, not the lawyer
· Is not absolute 
i. Can be breached if an accused person can prove that disclosure is the only way of establishing innocence 
ii. Individuals who are bound by the privilege may breach it to avoid imminent risk of death or serious harm to an identified person or group 
iii. Lawyers may breach privilege if they believe there is an imminent risk of death or serious bodily harm and disclosure is necessary to prevent the death or harm
c) Other Common Law Categories of Privilege 
· Litigation Privilege:
i. Common law privileges statements and documents prepared in contemplation or course of litigation 
ii. Only applies if the dominant purpose of the communication was the furtherance of litigation, and it ceases once litigation ends.
iii. Solicitor/Client applies regardless of whether litigation is being considered and continues once litigation ends
· Negotiations, Settlement Offers and Mediation:
i. Courts will privilege oral or written communications that are made without prejudice for resolving ongoing or contemplated litigation 
ii. Courts will privilege statements made without prejudice to a mediator to assist adversarial parties in resolving their disputes
· Spousal Privilege:
i. Initially individuals could not be called by the Crown to testify against their spouse out of concern for bias; no longer applies in civil or criminal proceedings
ii. A spouse can assert privilege on the stand and refuse to answer about communications received during marriage 
iii. Privilege belongs to the spouse who the statement is made to, and not the spouse who made the statement 
iv. Ends upon separation 
· Informant Privilege:
i. Prevents the disclosure of a confidential informant’s name or any info related to their identity 
ii. Belongs to the Crown and the informant, but Crown can waive it without the informant’s consent
iii. Not absolute and may be breached if informant’s ID is essential for establishing innocence 
d) Establishing Common Law Privilege on a Case-By-Case Basis:
· Slavutych Test: Must satisfy the following 4 criteria to become privileged: 
i. Communication must be made in confidence 
ii. Preserving confidence must be essential to the maintenance of the relationship between the parties
iii. Relationship must be one that society values and wishes to foster
iv. Harm to the relationship from breaching confidentiality must outweigh the benefit of having relevant evidence available to the court to ensure the correct resolution of an ongoing case 
I. This is the most difficult to satisfy 
· Courts may grant priests or other professionals the practical benefits of privilege without privileging the communication by declining to hold them in contempt when they refuse to disclose confidential information 
i. Confined to priest-penitent and psychiatric-patient relationships
e) Waiver of Privilege:
· If a person discloses a privileged communication to a third party, the privilege will be viewed as being waived
· Inadvertent disclosure of communication will not constitute a waiver of privilege 
· Failure to formally request privilege does not constitute a waiver 
Part 3: Provincial and Federal Statutory Privilege 
a) Introduction:
· Prov and Fed gov’t may enact legislation privileging specified records and communications  within their authority 
i. Ex: Fed power over criminal law allows it to decide what is admissible 
· Ontario statues contain privileging:
i. Child and Family Services Act provides that Child Abuse Register and the proceeding of hearings is not admissible in evidence 
ii. QCIPA privileges quality of care information
· Federal law prevails over Provincial law regarding privilege 
b) Counselling Records, the Charter and Sexual Assault Victims 
· Charter of Rights and Freedoms adds another dimension to privilege regarding federal Criminal Code prosecutions 
i. Common law principle or statute not consistent with Charter rights may be struck down 
ii. Under section 7 or 11, an individual can challenge a common law or statutory privileging provision if it violates their Charter rights 
· R. v. O’Connor
i. SSC provided a complex framework to appropriately balance competing interests of victims and the accused in sexual assault cases
ii. Information in the Crown’s possession had to be disclosed to the defense
iii. Information in third party possession was not subject to automatic disclosure to the defense
· Court had to balance victims right to privacy and equality with the accused Charter rights.
· Record could be disclosed if the judge deemed appropriate 
iv. Aruged O’Connor did not adequately protect the privacy and equality interests of victims and would discourage them from reporting crimes to police/seeking treatment

· Criminal Code Amendments:
i. Established one set of procedures to govern disclosure, whether the records were in the possession of the Crown or a third party 
ii. Disclosure obligation is limited to notifying the accused that a record is in its possession
iii. Accused could initiate complex two-step process to obtain disclosure
· Accused must apply for disclosure of the record 
· Hearing conducted, accused must convince judge that disclosure is “necessary in the interest of justice”
· Judge must consider accused right to make full answer and defense, and the victims privacy. 
· Must balance the issues and decide if record should be disclosed in court
· If the record is disclosed in court, judge must disclose whether it should be disclosed to the defense which has the same test as disclosure for court
· Judge will have reviewed the record, and may put limits or conditions on the disclosure 
· Limits of the Criminal Code Amendments:
i. Only apply to designated sexual offenses 
ii. Does not apply to victims of other crimes, or when records are sought in civil or other non-criminal proceedings
iii. Principles from O’Connor continue to govern all other criminal cases, and Slavutych applies in civil matters
Chapter XI: Disclosure of Confidential Information and Related Issues
Part 1: The General Principles
MHA, PHIPA, and other provincial statutes all disclosure without permission. The HPPA and other prov statutes contain mandatory reporting acts that require disclosure without patient consent
a) Implicit Consent:
· Health professionals have implied consent to share confidential patient info when seeking advice from a colleague for best course of treatment 
i. Person consulted has an obligation to maintain confidentiality 
ii. IDing info should be kept to a minimum 
· Individuals who request a referral, letter of recommendation, exemption or accreditation implicitly consent to the release of confidential info required to process their request 
· Implied right to disclosure negated if patient expressly refuses disclosure 
b) Explicit Consent:
· Principles recognize the right to disclose patient info with express consent 
· Agencies/practitioners should develop comprehensive policies on the collection, use and disclosure 
i. Should be reviewed by patients at the outset of the relationship 
· If you provide explicit consent, you can not complain when that consent is acted on
i. Patients can limit their consent to disclose only some  info to specific people
c) Information Sharing and Integrated Care
· No legal impediment to health professionals and agencies to develop a model for integrated service delivery 
i. Must meet the various statutes, equitable, professional, and common law principles 
· Patient must understand who will be disclosing what info to whom for what purpose
i. Should be able to review the policies, understand implications, and review them
d) Disclosure in Litigation:
· Individuals who initiate proceedings that put their health or treatment in issue waive confidentiality to that info 
i. Defendants may subpoena relevant confidential information from treatment professionals 
ii. Similarly, if sued by a patient the doc may use relevant patient info in their defense
e) Disclosure in Public Interest:
· Common law right to disclose information to prevent “a serious miscarriage of justice”/wrongful conviction 
i. No right to disclose to prevent a guilty party from escaping conviction 
f) Disclosure without Consent Pursuant to PHIPA:
· PHIPA greatly increases the number of situations in which personal health info may be disclosed without consent 
· HICs may disclose info without consent to:
i. A medical officer of health for purpose of HPPA
ii. Head of a penal/custodial/psychiatric facility to facilitate provision of care
iii. PGT, Children’s lawyer, or Children’s Aid Society
iv. Someone carrying out an investigation under a warrant, or prov/fed law
v. Another HIC who provides or assists in providing health care to the patient
· If PHIPA permits disclosure a HICs, other common law, equitable, or statutory confidentiality obligations may prevent disclosure
i. May not violate PHIPA but may be held civilly liable for breaching common law or other obligations 
g) Custody, Access, and Parental Rights to Information:
· Parents with decision making authority for a child’s treatment have a right of access to related records and control its disclosure 
i. Joint custody = equal right of access and decision making for records
ii. Sole custody = exclusive decision-making authority 
· Legal access to a child has the same right to info about treatment, ed and welfare as the custodial parent  
i. Parent with whom the child resides is the custodial parent, if “separate and apart”
h) Group Counselling and Confidentiality, Disclosure, and Access
· Group counselling provides services to more than one patient in a single session 
· Must be confidential to each patient’s individual sessions while in the group setting
i. Practitioner not liable if one of the group members breaks confidentiality 
ii. Issue would be framed as whether practitioner took reasonable steps to safeguard confidentiality
· Met by establishing confidentiality policies for the group 
iii. Appropriate to grant each patient access to the group record, however, individual files should be kept separately 
i) Framework for Analyzing Disclosures of Confidential Information 
· Is the information to be disclosed confidential?
i. Info about activities in the public are not confidential 
ii. Info that does not ID an specific individual or that can be reasonably foreseen to ID them is not confidential 
iii. If not confidential, info may be used and disclosed without patient consent 
· If confidential, has the patient explicitly consented to its use and disclosure?
i. If so, may be used and disclosed
· If confidential, has the patient implicitly consented to its use and disclosure?
i. Practitioners have implied consent in several circumstances 
· Consulting with each other, management purposes, etc
ii. If implied consent, can use and disclose 
· If confidential and patient has not consented, is disclosure required by law?
i. If disclosure is pursuant to one of the following it must be disclosed 
· Search warrant, subpoena, court order
· Search consequent on lawful arrest
· Fed/Prov evidence acts
· Mandatory reporting obligation 
· If confidential, patient has no consented, and not required by law, is disclose without consent authorized or permitted by a statue?
i. Confidentiality obligations are in statutes such as the MHA, PHIPA, MFIPPA and CFSA contain exceptions for authorizing or permitting disclosure without consent:
· In compassion or exigent circumstances
· For management, admin, monitoring, funding and auditing purposes
· To facilitate quality assurance, risk minimization and similar programs 
· For teaching and research purposes
ii. If authorized or permitted by a statute, may be used and disclosed
· If it meets none of the above requirements for disclosure, is it legally justifiable?
i. Was the information used or disclosed to
· Prevent a serious miscarriage of justice or 
· Avert a clear risk of imminent serious bodily harm or death
ii. If the breach if legally justifiable, may be disclosed 
· If none of these principles apply, the information may not be disclosed 


Part 2: Civil Liability for Defamation
a) Elements of Common Law Defamation Claim 
· Any statement that would lower the person in the eyes of the public is defamatory 
i. The mere fact that a statement is negative or uncomplimentary in record does not give rise to a liability in defamation 
ii. Changes in public attitude make statements previously considered defamatory no longer viewed as such
· Common law tort of defamation is designed to protect an individual’s reputation but balances this against public interest in protecting free speech
i. Individual members of a large group cannot succeed in defamation unless the statement IDs a member 
· Business and charitable organizations enjoy “business reputations” and may protect their name 
ii. Gov’t in the public sphere have no private reputation
· Individual members have the right to sue in their personal capacity 
· Two forms of defamation;
i. Libel: Defamatory statements that are written or in another permanent form
ii. Slander: Statements made orally or in another transitory form 
· Statement must be “published”, which means communicated to a person other than the subject of the defamation 
· Damage awards in defamation are often substantial 
b) Defences:
· Common law defences are broadly defined and include;
i. Justification (truth):
· No liability if the defamatory statement is true or substantially true
· Defendant has burden of proving on a balance of probabilities 
· Practitioners must avoid misstating factual matters i.e. sexual assault as sexual offender 
ii. Absolute Privilege:
· Provides a complete defence, regardless of defendant’s malice of nature of the statement 
· Applies to statements made in cabinet, on floor of legislature, before Parliamentary committees, in court, or within solicitor/client privilege 
· Also applies to third parties submitting reports or making statements to a lawyer preparing for civil or criminal litigation as well as letters sent to quasi-judicial administrative bodies (i.e. Law Society, College of Physicians and Surgeons)
iii. Qualified Privilege:
· Arises when a person has an interest in making, or a legal/social/moral duty to make a statement and communicates it to a person who has a duty to receive the statement 
· Statement must be made in furtherance of duty, not out of malice 
· Establishing malice: Plaintiff must prove defendant made the statement knowing it was false, in disregard to the truth, out of ill-will/spite, or some ulterior motive 
· “Fair comment” and “responsible commination in public interest” are unlikely to arise in treatment, counselling, or care relationships 
c) Defamation and the Internet:
· General principles apply equally to statements made on the internet 
· Sending a defamatory e-mail to a third party or posting on the internet can be held liable in defamation 
· Internet providers failing to remove a posting on their website once informed that it is forged or defamatory are liable 
i. Internet providers who play a passive role are not liable for defamatory postings 
Part 3: Preparing for Court and Appearing as a Witness
· Witnesses have a legal duty to tell the truth to the best of their recollection, even if it weakens the position of the party who called them
· Function is not to defend a patient conduct or justify employer’s policies 
· Such conduct may undermine the credibility of the witness and discount the testimony 
· Non-experts may only testify about matters they directly observed 
· Only may express opinions on matters within the range of public knowledge 
· Expert witnesses are permitted to express opinions on matters within their expertise 
· Their education, qualifications, position, and experience determine if they are an expert
· A health professional may be called as an expert or non-expert 
· Witnesses are not required to participate in pretrial meetings, although it is helpful
· Health professionals are still bound by confidentiality obligations at this point 
· If contacted by the opposing side, he/she must obtain consent from the patient or the patients lawyer before disclosing information to the opposing counsel 


