
COMM 315 – CASES FOR FINAL (CH. 6, 7, 8)

CHAPTER 6 CASE
Case 6.1
Peoples Department Stores Inc. vs. Wise
SUPREME COURT OF CANADA
Main Facts:
· Wise is a clothing store that amalgamated (merged) with Peoples via acquisition
· operated under the name “Peoples”
· the two companies consolidated their administration, accounting, advertising, and purchasing departments
· TD Bank was the financial support institution
· the merged company was not doing well and then went bankrupt as a result
· the assets of Wise and Peoples were enough to fully cover debt owed to TD Bank
· consequently, the trade creditors (shareholders of Peoples) were unsatisfied as they didn’t receive full amount owed to them
· Peoples shareholders filed a petition against the 3 Wise brothers claiming that the brothers favored the interest of Wise over Peoples, and breached their duties as directors 

Legal Reasoning:
· the issue discussed at the Supreme Court was whether the directors owe a duty to the creditors
· this duty is called fiduciary duty  acting honestly, in good faith, with best interest of the corporation in mind
· the judge said that, regarding fiduciary duty, the brothers’ goal was to fix the inventory procurement problems that essentially put the company into bankruptcy
· judge ruled that:
· this is in line with having the best interest of the corporation in mind
· no evidence of personal interest of improper use policies
· best interest of the corporation =/= best interest of the shareholders, meaning that fiduciary duty has everything to do with interests of corporation and nothing to do with interests of shareholders
· in Quebec, the directors could have been held liable to the creditors for either contractual or extra contractual obligations
· the directors however never personally guaranteed the contractual obligations of the company
· court had to verify if the directors acted fairly and reasonably, and made a reasonable decision albeit not a perfect one

Decision:
· judge concluded that the Wise brothers could have made a better decision to solve the problem, but that the brothers acted in the best interest of the corporation and there was no breaching of the duty of care

CHAPTER 7 CASES
Case 7.1
King vs. BioChem Therapeutic Inc.
QUEBEC SUPERIOR COURT
Main Facts:
· Dr. King was hired by BioChem Therapeutic as an Associate Director
· within one year of being hired, she was fired for insubordination and for showing a lack of respect of her colleagues
· Dr. King claims that she was fired suddenly, and received no warning or indication that her job was in jeopardy
· the evidence supports Dr. King, not BioChem

Legal Reasoning:
· issues presented are whether Dr. King had been warned and if she deserved to be fired
· answer is no
· the employer has the burden of explaining its reasoning with proof
· given the facts presented, BioChem didn’t discharge its burden of prior notice (you must warn someone before firing them)
· an employer can terminate an employee without cause but they must compensate the employee for damages suffered because of such dismissal (severance package)
· because Dr. King’s dismissal was without cause, she was awarded damages
· damages received included: vacation pay, relocation expenses, loss of stock options & bonus, stress/anxiety/inconvenience, reputation, etc.

Decision:
· court concluded that BioChem must pay Dr. King $240,000 in damages  King calculated her damages at $280,000





Case 7.2
Dubé vs. Volcano Technologies Inc.
QUEBEC SUPERIOR COURT
Main Facts:
· Dubé worked for Volcano Technologies and due to the financial situation of the plant, 10 people including Dubé were laid off
· in his employment contract, there is a clause that states that he could be laid off for cause or serious reason with prior notice (indemnity payable) that is determined in the Labor Standard Act
· he was given two weeks’ salary and 3 weeks of vacation in lieu of the dismissal 

Legal Reasoning:
· Dubé claims that he should have been given more per the Civil Code of Quebec
· he wanted 9 months’ salary + car allowance + $20K in bonus for two years of service
· the court’s opinion is that when they refer to the Labor Standard Act for “cause and serious motive”, that would only be applicable if the dismissal was due to Dubé’s behavior (not the case)
· the court does not agree with the employer’s argument that Mr. Dubé understood that he was giving up his right under the Civil Code to receive more than one week per year of service
· it was not clear nor unambiguous, which it must be
· in this situation, the reference to the Labor Standard Act is not enough to constitute a renunciation
· therefore, article 2091 of the CCoQ is applicable and Dubé is entitled to the “delai de conge applicable”
· this is an article that is based on the employee’s age, nature of employment, duration of employment, time required to find new employment, etc.

Decision:
· the court awards Dubé an indemnity of 4 months’ pay rather than the original 2
· he also asked for a bonus + car allowance which he wasn’t awarded

Case 7.3
Hasanie vs. Kaufel Groupe Ltd.
QUEBEC SUPERIOR COURT
Main Facts & Legal Reasoning:
· Hasanie held a high position in Kaufel Groupe
· the company was acquired and new management was put in place from the acquiring company
· Hasanie was dismissed and offered a severance package
· Hasanie wanted two months of severance but the company disagreed, and in the end told him that they would decide on severance details after Hasanie took a vacation
· while on vacation, the company discovered that he had been discussing and preparing an offer to purchase a company called Dynergie while still working at Kaufel
· Kaufel decides to rescind their offer to lay Hasanie off, and instead replaces it with an immediate termination for cause (laid off with no severance package)
· in this situation, the company says that they decided to go with an immediate termination for cause because Hasanie breached his duty of loyalty during his employment
· every employee owes loyalty to his employer; it is the very essence of the employment contract
· important that the employee doesn’t advance his personal interest over those of his employer  Hasanie was held to a higher standard due to his very senior position
· evidence shows that there are serious doubts to Hasanie’s credibility
· he claimed that Dynergie was not a competitor, but they are in the same business
· important to note that a conflict of interest is fair grounds for dismissal
· for an employee to compete directly/indirectly with his employer, he needs to get his employer’s informed consent  the consent cannot be ambiguous
· this is called Duty of Loyalty
· Hasanie would have had to give all details of his actions to Kaufel
· Hasanie says that he consulted the management about the Dynergie opportunity 
· the evidence showed that this was not true, and on the contrary, he was acting secretively
· this is an example of someone committing willful blindness (playing dumb)
· the burden of proving that an employer has given their consent is up to the employee to prove (assuming the employee says they’ve given consent)

Decision:
· the court decides that Hasanie was not dismissed without cause and so he is not entitled to a severance package
· if Hasanie had given full disclosure of his opportunity with Dynergie and received Kaufel’s full and clear consent, this situation would have played out differently






Case 7.4
Copyfax Inc. vs. Lambert
QUEBEC SUPERIOR COURT – CIVIL DIVISION
Main Facts:
· Lambert starts to work for Copyfax Inc. as a dispatcher and then eventually becomes a sales representative
· in doing so, he enters a non-competition contract
· the contract states that he cannot, on his own account or with partners, accept a job on the island of Montreal or Laval or in an area of 25 miles surrounding it for 14 months after leaving Copyfax
· if he were to breach this contract, he would have to pay $6000 to Copyfax Inc.
· Lambert ends up being dismissed by Copyfax for starting a printing company on his own

Legal Reasoning:
· Copyfax asked for a court order to stop Lambert and the issue brought up is whether the non-compete contract is valid
· when determining the validity of such a contract, you must look at the five principles on pg. 283
· the employee challenges the validity of his non-compete contract based on the fact that it is completely unreasonable due to duration (14 months), geographic restriction, and the fact that his small entry into the field does not pose as competitive risk to Copyfax Inc.
· Lambert pleads that the contract would impact his ability to provide for his young family
· the judge states that the geographic restriction of 5000+ square km is unreasonable
· the judge says that Copyfax’s argument that finding a replacement for Lambert would be difficult is not convincing because he was hired without any sales experience
· the judge says that 14 months is unfair because Lambert is just entering the work force while Copyfax Inc. is an established enterprise, and if the contract were to remain valid, he would not be able to make money
· Lambert also did not voluntarily solicit the company’s current clients
· Copyfax Inc. could not prove that it would suffer harm if Lambert were to continue his business

Decision:
· Lambert wins on the condition that he returns certain clients and similar information back to his former employee




Case 7.5
Cabiakman vs. Industrial Alliance Life Insurance Co. [IALI]
SUPREME COURT OF CANADA
Main Facts:
· Cabiakman works for IALI and three months after being hired, he’s put on administrative leave due to criminal charges pending against him, which IALI could no longer keep disclosed because it was in the news
· the legal department advises the VP to suspend Cabiakman without pay until the final decision of the court get decided, if he is guilty or not (he was accused of extortion)

Legal Reasoning:
· a contract of employment imposes reciprocal (in-return) obligations on the parties
· the employer agrees to allow the employee to perform agreed upon work, to pay the employee remuneration, and to take necessary measures to protect the employee’s health, safety, and dignity
· employee is bound to carry out their work with prudence and diligence and to act faithfully and honestly towards the employer
· if the employee is able to work, the employer has a duty to give them work or pay for hours of work
·  in this situation, it is not in the employer’s power to impose a suspension on Cabiakman without pay
· the employer cannot unilaterally and without further cause avoid the obligation to pay the employee’s salary if they deny the employee the right to work

Decision:
· Cabiakman can bring an action of breach of contract and that IALI cannot justify its failure to pay him
· this is a situation that could have been regarded as a case of constructive dismissal (indirectly forcing an employee to quit) but the parties treated it as a suspension
· however, the parties didn’t consider this and he ended up working for the employer afterwards 





[bookmark: _GoBack]CHAPTER 8 CASES
Case 8.1
Harris vs. Ostromogilski
QUEBEC SUPERIOR COURT – CIVIL DIVISION
Main Facts:
· Harris (H) rents cab from Ostromogilski (O)
· H would go to O’s house to pay rent for the cab every week or so
· H went to O’s unexpectedly to provide his accounts for the last few weeks
· H says that O beat him up, while O says that H slipped and fell
· H had severe injuries and O had injuries to his hand (punching)
· H is suing O for damages
· policeman who was on scene and nurse testified as they saw injuries first hand

Legal Reasoning:
· judge believes that O beat up H as the injuries signify more than just a “slip and fall”
· breach of law to beat someone up, and the injuries are a direct cause of the beat down
· there is civil liability per art. 1457
· H received compensation for bodily, moral, and material damages
· there is potential for punitive damages when there’s illegal and intentional action, so punitive damages are warranted in this case but O was already punished in criminal trial, so there is no need for punitive damages to be awarded

Decision:
· O pays H compensatory damages (not punitive) in value of ~$6000

Case 8.2
Walker vs. Singer
QUEBEC SUPERIOR COURT
Main Facts:
· Walker (male) meets Singer (female) and they end up moving in together
· Singer destroys Walker’s clothes, steals ties and socks
· Walker sues Singer (criminal complaint)
· Singer is found guilty but receives no fine or sentence
· Singer makes up story that Walker sexually assaulted her
· Walker gets charged with sexual assault
· Judge doesn’t believe Singer and Walker is found not guilty
· Walker sues Singer in Civil Liability for:
· material damages (clothing)
· moral damages (reputation)

Legal Reasoning:
· fault  false accusation from Singer
· damage  every time Walker starts dating someone, he must reveal the sexual assault charge to the woman which ends relationship
· cause  her lie is the immediate and direct cause of the damage
· compensation for moral damages from Singer to Walker
· punitive damages warranted and awarded because no punishment in criminal case 

Decision:
· Singer pays Walker compensatory and punitive damages

Case 8.3
Walford vs. Jacuzzi Canada Ltd.
ONTARIO COURT OF APPEAL
Main Facts:
· family buys a 4ft deep above ground pool and then a 10ft slide
· mother warned daughter about going down the slide face first
· daughter slides down head first, breaks her neck and becomes quadriplegic
· daughter sues Jacuzzi Canada Ltd. because they didn’t warn you couldn’t put a 10ft slide in a 4ft pool
· sues Pioneer (pool company) for not advising not to put slide and pool together

Legal Reasoning:
· fault  daughter who slid down head first should have known better and heed her mother’s warnings
· damage  daughter’s fault was the immediate and direct cause of the damage
· there was also a fault on the part of Jacuzzi Canada as they didn’t warn about safety issues, but this was not the direct and immediate cause of the injury to the daughter

Decision:
· not guilty, no damages awarded





Case 8.4
Morse vs. Cott Beverages West Ltd.
SASKATCHEWAN COURT OF QUEEN’S BENCH
Main Facts:
· girl can’t twist cap off 2-liter bottle of pop so she uses a nutcracker to pry it open
· cap comes screaming off, hits her in the eye and she loses consciousness 
· experienced severe damage to her right eye which lasted several days
· hires a lawyer who looked at Cott’s capping processes, and he finds that:
· Cott has a manual on appropriate capping regulations (says not to cap at >15lbs of torque)
· Cott changed from recommended 13lbs to 20lbs to avoid spoilage (at 13lbs, caps were popping off in storage  torque raised to avoid this problem)

Legal Reasoning:
· fault  Cott not following recommended way to use machine
· damages  yes to customer
· damage to the eye occurred directly and immediately due to the fault of Cott Beverages
· compensatory damages awarded for bodily injury
· Consumer Products and Warranties Act says punitive damages can be collected if willful and knowing violation of act  this is the case, so damages are awarded

Decision:
· compensatory and punitive damages awarded to Morse
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